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| am concerned that we as a nation ardieg ourselves up for another
0 Sput ni KbutNhisrireerfalling behind more than any other doyn
with even nofArctic nations like China and India investing in icebreakers and
acknowledging the value of the region

8 U.S. Senator Lisa Murkowski
Introduction

A. Relying on Russia

AWi t hout active heavy IiActelsmmemaker s, Ot |
hands of 2ARuwisviiad 6éxampl e of ARticssi abds co
including the U.S.Arctic, is theresponse to théuel shortage in Nome,

Alaska, during 2013 With the onset of an early freeze that closed the Port of

Nome that year, the normal rhetd of using a barge to bring fuel into the City

of Nome could not be employédThere was no infrastructure, such as

roadways, to get fuel to Nome, and airlifts wouddve beerexorbitanty

expensive Winter was approaching, and winter on the doorstepehrctic

Circle is a different kind of thredahan inotherpartsof the U.S.The average

temperature in January ranges franhigh of13.1 degrees ta low of-2.8

degrees Fahrenheit, whichabnost 30degrees colder than New York Cfty.

! Lisa Murkowski, U.S. Senator,-Rlaska,in Marina KorenRussi a6s Militarization
North Pole Has U.S. Lawmakers on EdgeNATG J. (Sept. 11, 2014),
http://www.nationaljournal.com/congress/russimilitarization-of-the-north-pole-hasu-s-
lawmakerson-edge20140911

2 Ellen Knickmeyer,N a t & hastdBig Icebreaker Endures Despite AYBLITARY .COM

(Nov. 12, 2014), http://www.military.com/daiyews/2014/11/12/natiodastbig-icebreaker
enduresdespiteage.html (quoting John Garamendi, U.S. RepresentatiealD).

% There are additional exangsl of U.S. Government reliance on Russia for helpiictic

conditions, such as that the National Science Foundation in recent years has been relegated to

seeking charter icebreaking services from Russia and Sweden in order to get to McMurdo

Station in Anarctica. RONALD O 6 ®URKE, CONG. RESEARCH SERV., RL34391, COAST

GUARD POLAR |CEBREAKER MODERNIZATION: BACKGROUND AND ISSUES FORCONGRESS17

(2014) (AAl' though Coast Guard pol ar i cebreakers
McMurdo breakin mission, the I$F in certain recent years has chartered Russian and

Swedish contracteo per at ed i cebreakers to perform the missi
* Kathleen A. DuignanPartnerships in the Arctjc70 COAST GUARD PROC., Summer 2013, at

57, 59, http://www.uscg.mil/proceedingsthive/2013/Vol70_No2_ Sum2013.pdf; Mike M.

Ahlers, Coast Guard mission to Nome exposes U.S. limits ubrieaking capability CNN

(Jan. 5, 2012), http://www.cnn.com/2012/ 01/05/us/alaskaeicebreaker/.

® Ahlers,supranote4 ( A[ 1 ]t wo u ledhantBaOvilightst emdh eanryinm 4,000 to

5,000 gallons, to meet the townbdés needs . . . .S
price of a gallon of gasoline, which already appr
® NATA. CLIMATIC DATA CENTER NATA. OCEANIC AND ATMOSPHERICADMIN, U.S. DEPOT OF

CoMMERCE, DATA TooLs 19812010 NORMALS, http://www.ncdc.noaa.gov/ceo
web/datatools/normals.
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Fortunatelyfor the citizensof Nome there was a Russian ice tanker
that cauld transport the fuelbut usingit would require a Jones Aawvaiver
from the Secretary of Homeland Secufifjhe Secretary granted the waiver,
and the Russian ice tankewith assistancerém U.S. Coast Guard Cutter
HEALY (WAGB-20), delivera fuel to the citizens of Nomethereby
avoiding a potential humanitarian criSisinfortunately,at the timeof this
writing, it is questionable whether the Russians would be as motivated to
assist theJ.S. citizens residing in Alaska if a similar situation arose tahisesy
to situations in Eastern Europe and Syimdight of increasing human activity
in the U.S. Arctic, it is qually unfortunate that th&.S. Governmentas
failed to develop any substive strategyaddressinghis situation™®

It is hard to believethat theU.S. Governmentvould be unable to
assist its own citizens in a potentially lifiereatening situation anywhere else
in the United State®By way ofexample, it is difficult tamagne the citizens
of New York City being in needf emergencyfederal waivers and action

from other nations to ensure they have fuel to heat their homes in the winter.

This disparity is just one exampkhat the Actic, and the U.S. citizens
residing thereappear to be an afterthougbttheU.S. GovernmenfThis must
change. The U.S. Governmentcannot simply abdicate its sovereign
responsibilities in the U.RArctic. The people living there need and desawve

746 U.S.C. § 55102 (2012).

8 Ahlers, supra note 4. It should be noted that USCGC HEALY assisted with the Nome,
Alaska,f uel i ng operation by helping to break
extended by nearly two months to ensure the operation was sucdelssful.

® Daniel Velez,Arctic Regulations 70 COAST GUARD PrROC., Summer 2013, at 425, n. 2;
Ahlers,supranote4.

10 See, e.g. Seth BorensteinCoast Guard Proposes Bering Straits Shipping Route
MILITARY .coM (Dec. 5, 2014), http://www.military.com/dadyews/2014/12/05/coaguard
proposesheringstraitsshippingroute.html; Valerie Insinna, Military Challenged ly
Changing Arctic Landscape NATQ DEF. MAG., Feb. 2014,
http://www.nationaldefensemagazine.org/archive/2014/February/Pages/MilitaryChallengedby
ChangingArcticLandscape.aspx; Kathrin Ké&iljaluation of the Arctic Shipping Season 2013
THE ARCTIC INST. (Jan 13, 2014),
http://www.thearcticinstitute.org/search?g=evaluation+of+2014+shipping+season; Trude
Pettersenkifty percent increase on Northern Sea RoBRENTSOBSERVER(Dec. 3, 2013,),
http://barentsobserver.com /en/Arctic/2013/12/ffigrcentincreag-northernsearoute 03-

12; U.S. CoAsT GUARD, ARCTIC STRATEGY 5, 7 (May 2013),
http://www.uscg.mil/seniorleadership/DOCS/CG_Arctic_Strategy.pdf; Denise Midkrelse
USCG Base Needed INST. OF THE NORTH (2012),
http://www.institutenorth.org/assets/imaggdoads/articles/

Arctic_USCG_Base_Needed_By Mayor_Denise_Michels.pdf; Michael Byers & Suzanne
Lalonde,Who Controls the Northwest Passagé2 VVAND. J. TRANSNATAG L. 1133, 113638
(2009) (identifying forecasts for more time ifree, shorter shipping dences, adventure
cruises, natural resources).

e

or
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leastthe minimum level ofprotection and serges provided to people living
elsewhere in the United Statés.

Article 234 of the United Nations Convention on the Law of the Sea
(UNCLOS) provides the authority and opportunity for the U.S. to establish
and sustain its sovereignty in the Arctidnfortunately, the current U.S.
interpretation of Article 234 inhibits the U.S. from exercisitggduthority in
its own Arctic territory. This paper will examinghe US. interpretation of
Article 234, and how the current interpretatioms incorrect and
counterpoductive to U.Sinterests in the Atic. The Canadian and Russian
interpretatios of Article 234 will be examinedand contrastedto the U.S.
interpretation. This article argues that the Canadian and Russian
interpretations betteallow these foreign nations to addresshe increasing
potential of environmental and humanitarian disaster in the Arctic
Furthermore, the rest of the world is substantially complying with the Article
234-based legal regimes of Canada and Rustlas review ultimately
concludes hat customary international law has developed, or is developing
right now, with respect térticle 234 and thatthe U.S. position regarding
Article 234 deviates from themergingnormbeingestablished in the wtic.

B. Proactive Strategy

Canada and Rusia haveauseal international legal regimes girengthen
their sovereign presence ithe Arctic regions. Both nations have placed
particular emphasis on Article 284 UNCLOS, whichfocuseson waters that
are icecovered for a majority of the yeHrArticle 234 ofUNCLOS states:

SECTION 8. ICECOVERED AREAS

Article 234 Icecovered areas

Coastal States have the right to adopt and enforce non
discriminatory laws and regulations for the prevention,

1 SeeChristina NunezWhat Happens When Oil Spills in the Arctid®ATa. GEOGRAPHIC

(Apr. 24, 2014), http://news.nationalgeographic.com/news/energy/2014/04/1484a@Bal
researckcounciton-oil-spills-in-arctic/; Melissa Bert,A Strategy to Advance the Arctic
Economy CouNCIL ON FOREIGN REL. (2012), http://www.cfr.org/Arctic/strateggdvance
Arcticceconomy/ p27258 (-Bighhstatesh eespdnae wime to dnooil $pyl or
capsized vessel is measuiadhours. In Alaska, it could take days or weeks to get the right
people and resources on scene. The nearest major port is in the Aleutian Islands, thirteen
hundred miles from Point Barrow, and response aircraft are more than one thousand miles
south in Kaliak, blocked by a mountain range and hazardous flying conditions. The Arctic
shores lack infrastructure to launch any type of disaster response, or to support the growing
commercih devel opment in the region. o).

12United Nations Convention on the Law bktSea Art. 234, Dec. 10, 1982, 1833 U.N.T.S.
397, http://www.un.org/depts/los/convention_agreements/texts/unclos/part12.htm.
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reduction and control of marine pollution from vesselsce i
covered areas within the limits of the exclusive economic zone,
where particularly severe climatic conditions and the presence
of ice covering such areas for most of the year create
obstructions or exceptional hazards to navigation, and pollution
of the marine environment could cause major harm to or
irreversible disturbance of the ecological balance. Such laws
and regulations shall have due regard to navigation and the
protection and preservation of the marine environment based
on the best available sgitific evidence?

Canada and Russia hageecifically referencedthis Article as the
basis for theirunilateralimplemenation of additional environmental safety
regulations andin the case of Russiaebreaker escort fees to ensure safety
of the envionment and seafarers in their respectikectic Exclusive
Economic Zones (EEZY. The U.S. has historically been opposed to reliance
on Article 234 for additional regulation of activities on-m&vered waters due
to possible impacts on freedom of navigatidChanging lhe U.S. approach
would allow implementation of a regulatory framework, similar to that of
Russia and Canadim enhance environmental protection, safeftyife at sea
security and maritime domain awarendassthe U.S.Arctic. Moreover, ths
revamped approach to Article 2@8#uld likely ensure additionattentionand
funding for surface assets, a deegper port, and attached military

¥d.

14 SeeRaul (Pete) Pedrozéyrctic Climate Change and U.S. Accession to the United Nations
Convention on the Law of the S&9 INT& L. STuD. 757, 769 (2013); Erik Franckghould

the Law of Governing Maritime Areas in the Arctic Adapt to Changing Climatic
Circumstances?41 CAL. W. INTA L.J. 397, 42021 (2011); Kristin Bartensteil, he fA Ar ct i ¢
Exceptionod i n tCoreventiora w Cantfibutibrhte SafereNavigation in the
Northwest Passage2 OCEAN DEv. & INTG L. 22, 3646 (2011); Andreas Raspotnik,
Positive Unilateralisni An Effective Strategy to Protect the Canadian Arctic Environment or
a Subtle Approach to Esthdh Sovereignty,?THE ARCTIC INST., CENTER FORCIRCUMPOLAR
SECURITY STUD. (Dec. 23, 2011), http://www.theArcticinstitute.org/2011/12/92p43itive-
unilateralismeffective.html; John Norton Moor§he UNCLOS Negotiations on {€&overed
Areas in CHANGES N THE ARCTIC ENVIRONMENT AND THE LAW OF THE SEA 17, 1823
(Myron H. Nordquist et al. eds. 2010); BOUGLAS BRUBAKER, INTERNATIONAL STRAITS OF

THE WORLD, THE RUSSIAN ARCTIC STRAITS 79 80 (2005);SHABTAI ROSENNE ALEXANDER
YANKOV & NEAL R. GRANDY, IV, UNITED NATIONS CONVENTION ON THELAW OF THE SEA:

A COMMENTARY 396, 398 (Myron H. Nordquist et al. eds. 1991).

15 pedrozosupranote 14, at 76859; Diplomatic Note from the U.S. Embassy, Ottawa, Can.,

to Depbét of Foreign Aff ai rAfAug h8d2010n(hefeinafterr ade of Ceé
Diplomatic Note from the United States to Canada),
http://www.state.gov/documents/organization/179287.pdf; Letter from Eric Benjaminson,

U.S. Ministeri Counsel or , Econ. Energy and Envoét Af fairs
Navigation Safety and Radiocommunications, Oper at
Directorate, Depb6t of Transp. , Can. , Appen

http://www.state.gov/documents/organization/179286.pdf.
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infrastructure forArctic operationshat wouldachievea functional endstate
of enhanced safety and setyin the U.SArctic.

II. Background

fiThe United States is an Arctic Nation with broad and fundamental
interests in the Arctic Region, where we seek to meet our national security
needs, protect the environment, responsibly manage resources, account for
indigenous communities, support scientific research, and strengthen
international cooperation on a wide range of issti&$he official policy of
the White House acknowledges that the United States is an Arctic nation, and
that this region is home to U.8tizens and natural resourcé4oreover, this
policy acknowledges there are national security risk ne¢dsetheless, the
U.S. has failed to make any meaningful progress securing and protecting this
part of the nation.

Fig. 1: Arctic Shipping Routes”’

Arctic Shipping Routes /\u
s NoOrth-West Passage (NWP) v
Northern Sea Route (NSR)

=== Transpolar Sea Route (TSR) A e
Arctic Bridge Route (ABR) Argtic

lnstitiite | Carer lor Circumipolar ot Slucie

8 THE WHITE HOUSE, NATIONAL STRATEGY FOR THEARCTIC REGION 2 (2013) [hereinafter
WHITE HOUSE ARCTIC STRATEGY] (quoting THE WHITE HOUSE NATIONAL SECURITY

STRATEGY 50 (2010)),
http://www.whitehouse.gov/sites/default/Blelocs/nat_arctic_strategy.pdf.

7 Malte Humpert & Andreas Raspotnikhe Future of Arét Shipping THE ARCTIC

INSTITUTE (Oct. 11, 2012), http://www.thearcticinstitute.org/2012/10fttere-of-arctic-

shipping.html.
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A. Reluctah AmericanArctic Engagement

Without question, it is the primary duty of a national government to
ensure the safety and security of its citizéhklnfortunately, the United
States has taken a fr eitswovereigntddy tmappr oach
citizens living in its onlyArctic regiord Alaska® TheFeder al Gover nment
failure to investmeaningfullyin the U.S. Arctichas left this region of the
United States withouan adequate federal presenceemergency response
capabiities.?’ Even when there is a vessel on patrol in the Bering iSean
takeat leasthree days to respond to a maritime incidéMo other region of
the U.S. is faced with such a lack Béderal Government presence and
protection?” This is a significanissue in an area where the population is

Bys.Constpmbl . (fAWe the People of the United States
Union, establish Justice, insure datie Tranquility, provide for the common defence,
promote the general Welfare, and secure the Blessings of Liberty to ourselves and our

Posterity, do ordain and establish tTfHEs Constitut
DECLARATION OF INDEPENDENE p a t a . 2 (U.s. 1776) (AWe hold the
evident, that all men . . . are endowed by their Creator with certain unalienable Rights, that

among these are Life, Liberty and the pursuit of Happiness. That to secure these rights,

Governments aré nst it ut ed amoCREED ddaHEUNTED STATES COAST) ;

GUARDSMAN, http://www.uscg. mil/hqgq/cg3/ cg3pcx/ corevall
an enemy of my country, but give it freely to res
¥ Rob HuebertUnited StatesArctic Policy: The Reluctant Arctic Powe? ScH. OF PuB.

PoL6r BRIEFING PAPERS May 2009, at 2see alsaJames Kraskdnternational Security and

International Law in the Northwest Passag@ VAND. J. TRANSNATA. L. 1109, 1116 (2009).

2 Nunez,supranote 11; UNITED STATES COAST GUARD, ARCTIC STRATEGY, supranote 10,

at 1416; Bert,supranot e 11 (Al n Al aska, it could take days
and resources on scene. The nearest major port is in the Aleutian Islands, thirteen hundred

miles from Point Barrow, and response aircraft are more than one thousand miles south in

Kodiak, blocked by a mountain range and hazardous flying conditions. The Arctic shores lack

infrastructure to launch any type of disaster response, or to support the gommingercial

devel opment in the Weaif @ @ruise )Ship Wrecked in Al&ka? | i nson,
PopPuLAR MECHANICS (Jan. 25, 2012),
http://www.popularmechanics.com/technology/engineering /extmmarehines/whaif -a-
cruiseshipwreckedin-alaska6645471 See also THE Pew ENv&r GROUP, PoLICY

RECOMMENDATIONS. OIL SPILL PREVENTION AND RESPONSE IN THEU.S. ARCTIC OCEAN 12

13 (2010), http://www.arcticeport.net/wpcontent/uploads/2012/02/PEWIl-Spill-
PreventiorandResponsén-the US-Arctic-Ocean.pdf.

2L Adam Shaw, The Big Chill 70 COAST GUARD PROCEEDINGS 2:26 (2013),
http://www.uscg.mil/proceedings/

archive/2013/Vol70_No2_Sum2013.pdEee generallyUNITED STATES COAST GUARD,

ARCTIC STRATEGY, supranote 10, at 2(21; Bert,supranot e 11 ( il n takkel as k a, it (
days or weeks to get the right people and resources on scene. The nearest major port is in the
Aleutian Islands, thirteen hundred miles from Point Barrow, and response aircraft are more
than one thousand miles south in Kodiak, blocked by a mourgagerand hazardous flying
conditions. The Arctic shores lack infrastructure to launch any type of disaster response, or to
support the growing commerci al devel opment i
22 seeBeilinson,supranote 20; Bertsupran ot e 11 ( fi | reight $tates, resporse  f o r
time to an oil spill or capsized vessel is measured in hours. In Alaska, it could take days or
weeks to get the right people and resources on scene. The nearest major port is in the Aleutian
Islands, thirteen hundred miles from RoBarrow, and response aircraft are more than one

n the
ty
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subsistencebased®® Furthermore vessel traffichas generally continuedto
intensify due to decreases imulti-year icé*that has encouraged additional
shipping traffic, adventure cruises, natural resource expatraand research
activity.”

Vessel traffic through the Bering Strait, the unofficial gateway for the
Arctic, more than doublefiom 220 transits in 2008 to more than 480 in 2012
and then dipped to approximately 440 and 340 in 2013 and 2014,
respective}.?® In addition vessel traffic along the Northern Sea Ro(NSR)
has generallyoeenincreasing with approximately4 vessels sailing the route
in 201Q increasing to 34 in 2011, 46 in 201&hd 71 in 2013% In 2014 53
vessels sailedlong theNSR? In comparison vessel traffic on thélorthwest
Passage (NWPhas generally decreased over the past three years, with 31
vessels sailing the route in 2012, 22 in 2013, and approximately 16 irf2014.

thousand miles south in Kodiak, blocked by a mountain range and hazardous flying
conditions. The Arctic shores lack infrastructure to launch any type of disaster response, or to
support the growingcommeeci devel opment in the region. o).
% Letter from Rebecca J. Lent, Exec. Director, U.S. Marine Mammal Commission, to
Michael S. Roland, Chief, Leasing Section, Bureau of Ocean Energy Management 1, 5 (Sep.
18, 2014).See ALASKA ESKIMO WHALING COMM&N, OUR VILLAGES http://www.aewe
alaska.com/Our_Whaling_Villages.htnNITED STATES COAST GUARD, ARCTIC STRATEGY,
supranote 10, at 16THE PEw ENv&r GROUP, supranote 20, at 7.

“AMuyearo ice exists through multiplyeeagrars and i
ice that has frozen within the previous yeldaTd SNOw AND ICE DATA CENTER, MULTI-

YEAR ICE, http://nsidc.org/cryo sphere/seaice/characteristics/multiyear.Retdr Wadhams
ARCTIC THEME PAGE, NATG. OCEANIC AND ATMOSPHERICADMIN., HOw DOES ARCTIC SEA

ICE FORM AND DECAY? (Jan. 1, 2003), http://www.arctic.noaa.gov/essay_wadhams.html.

% SeeByers and Lalondesupranote 10, at 11416 (forecasting increased vessel traffic due

to less ice and shorter shipping distances that allow for more shippffig, tealventure
cruises, natural resource activities, ettlNITED STATES COAST GUARD, ARCTIC STRATEGY,
supranote 10, at 5, 7; Keikupranote 10; Insinnasupranote 10 (forecasting that decreased

ice will increase vessel traffic and thus allow for mactivity related to fishing, tourism,
natural resource extraction, etc.); Michelgpranote 10, at 2.

% OFFICE OFINTELLIGENCE, SEVENTEENTHDISTRICT, UNITED STATES COAST GUARD, ARCTIC
VESSELACTIVITY SUMMARY DATA (Jan. 13, 2015) (on file with authorgeth Borenstein,
Coast Guard Proposes Bering Straits Shipping RoA&sSOCIATED PRESS (Dec. 5, 2014),
http://www.military.com/dailynews/2014/ 12/05/coaguardproposesberingstraits
shippingroute.html?ESRC=eb.nlJNITED STATES COAST GUARD, ARCTIC STRATEGY, supra

note 10, at 5, 13;).S.COAST GUARD SEVENTEENTH DISTRICT, NOME MARITIME SYMPOSIUM

(Feb. 2013), https://seagrant.uaf.edu/conferences/2013/kstraig
maritime/presentations/houdg-overviewtraffic-spill-responsaveb.pdf.

2 ARCTIC VESSELACTIVITY SUMMARY DATA, supranote 26;NORTHERN SEA ROUTE INFO.

OFFICE, NORTHERNSEA ROUTE TRANSIT STATISTICS, http://www.Arcticlio.com/nsr_transits.

2 ARCTIC VESSELACTIVITY SUMMARY DATA, supranote 26 (explaining that in 2014 heavy

ice conditions on NSR intmid-August, economics, Chinaés efforts t
and economic sanctions negatively impacted the use of the N&RJ[HERN SEA ROUTE

INFO. OFFICE, supranote27.

29 ARCTIC VESSELACTIVITY SUMMARY DATA, supranote 26.



64 Harvard National Security Journal / Vol. 7

Notably, however2014markedthe first time that a shippingegsel traversed
the NWP without an icebreaker esctrt

The U.S. Governmenyhile citing financial constraintas a roadblock
to establishing prevention and response capabilities in Atetic,*! has
collected billions of dollars from offshore lease sakmein the U.S.Arctic,
and has secured sizeable royaltiesafoy future petroleum extractiott Given
the lack of federafunding for efforts in the Arctic, it appears the Federal
Government perceives thrctic aslittle more thana revenue stream thes
undeserving of investment® One thing that petroleum companies,

0.

31 SeeJoan M. Bondreff and James B. Ellis ,llls the U.S. Prepared Legally and
Operationally to Protect Its Arctic Interests?3 MAINBRACE 5, 7 (Oct. 2014),
http://www.blankrome.com/siteFiles/Mainbra®etl4.pdf #page=6; Chelsea Todaro,
Congress Declines to Help Coast Gddfund New Polar IcebreakeMILITARY .cOM (Sept.

17, 2014), http://www.military.com/dailpews/2014/09/17/congreseclinesto-help-coast
guardfund-newpolaricebreaker.html?ESRC=coastguard.nl; Christina Munné€bngress,
Federal Agencies Decline to Helpoast Guard Fund New Polar Icebreaké&tAT& DEF.
MAG. (Sept. 2014),
http://www.nationaldefensemagazine.org/archive/2014/September/Pages/Congress,Federal

AgenciesDeclinetoHel pCoast Guar dFsuphhotevBPol arl cebr e

at 14 15, 20 23; Yasmin TadjdehPressure Builds for New Polar Icebreak®&ATd. DEF.

MAG. (Feb. 2014), http://www.
nationaldefensemagazine.org/archive/2014/February/Pages/PressureBuildsforNewPolarlcebre
aker.aspx; Stew Magnuso8ticker Shock: $1 Billion for New Icebreak®laAT& DEF. MAG.

(June 2013), http://www.national
defensemagazine.org/archive/2013/June/Pages/StickerShock$1BillionforNewlcebreaker.aspx.
%0il and Gas Lease Sale 242, Alaska OCS Region, Beaufort Sea Planning Area, 78 Fed.

Reg. 5971818 (proposed Sep. 12 01 4) (ASince 2005, the feder al
several OCS lease sales in Alaska, and bonus payments to the federal treasury have exceeded
$3 billion forteny ear | eases in the Beaufort and Chukchi

leases netting theefleral government billions of dollars have been awarded to companies
interested in oil and gas exploration in federal waters offshore Alaska since 2005, federal
regulatory obstacles have helped preclude the drilling of even one well to hydrocarbon
d e p t; Bue &.)Moore et alA New Framework for Assessing the Effects of Anthropogenic
Sound on Marine Mammals in a Rapidly Changing Ardi2 BIOSCIENCE 289, 289 (Mar.

g

S

2012) , http://ocr.org/ pdfs/ papers/ 2012 _new_arctic

o | companies p
note 11 (Al n 2

19 percent, which would cover operation and maintenance of [a deepwater port and military
airbase] faci |l i U.S.®©BPr oFaNE INTERIAR &V INERALE MGMT HERV.
ALASKA OCSs REGION, FINAL BID RECAP, (2008),
http://mww.boem.gov/uploadedFiles/BOEM/About BOEM/BOEM_Regions/Alaska_Region/

aid a record $2.6 bil supran for
008, the United States <collected
Beaufort and Chukchi Seas (oftdxratkindhetegiohs nort h

$
coa

Leasing_and_Plans/ Leasing/Lease_Sales/ Sale_193/ Re

EXPOSED $ 3,389,919,496.000) .

% The Federal Government has failed to produce any legitimate plan for imptiemsafety

and security in the U.S. Arctic. Instead, it simply provides very general guidance, omits any
specific plans, and omits funding any of the additional general guidance proSekede.g

WHITE HOUSEARCTIC STRATEGY, supran ot e 1 6 , Urited States(will Brideavor to
appropriately enhance sea, air, and space capabilities as Arctic conditions change, and to
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environmental organizations, and citizens residingaim nearthe Arctic
should agree upon is that the U.S. should be using those public proceeds to
establish prevention and responseatsfties in theU.S. Arctic region The

U.S. Government has chosen a contradictory path by argiifgas no
authority to exercise unilateral jurisdictionita ownArctic territory, and that

it is unable to return some of those funds toAhetic becase theyappear to

have beemut to use in other regions of the U’s

The two primary reasons for the U.S. position is a fear that allowing
Article 234 to be applied as written would create a precedent for coastal states
to assert | ur sewhkiethe wonld (ien ngll& Zegians),e |
and that jurisdiction could be asserted upon U.S. vessels. These fears are not
completely withoutrationale but they do lack a legal basMlith respect to
coastal states asserting jurisdiction in {paar regions not specifically
included within Article 234, no nation has asserted such authority under
Article 2343° Furthermore, the language of Article 234 limits application
specifically to areas within polar region&lith regard to areas where Article
234 B applicable, state vessels are specifically precluded from Article 234,
and U.S. merchant vessels are already generally complying with the Article
234 jurisdiction by Russia and Canafa.

The U.S. Governmeiits f ai l ure to ensure enforce
cgpabilities in the fac®f a changingArctic environment igantamount to an

promote maritimaelated information sharing with international, public, and private sector
partners, to support implementation oftigities such as the seareimdrescue agreement
signed by Arctic states. 0).

% The majority of federal revenue from oil lease sales on the Outer Continental Shelf is

placed in the U.S. Depart ment of the Treasuryods
specific government fundSeeU.S. GOVERNMENT ACCOUNTABILITY OFFICE, A GLOSSARY OF
TERMS USED IN THE FEDERAL BUDGET PROCESS (2005),

http://www.gao.gov/new.items/d05734sp.pdi).S. DEPARTMENT OF THE TREASURY,

RESOURCE CENTER, F A @:0ACCOUNTING & BUDGET, http//www.treasury.gov/resouree
center/fags/Budget/Pagesfosdget.aspx,L e ver agi ng Americabs Resources
Generator and Job CreatoHearing Before the S. Comm. On Energy and Nat. Res., 113th

Cong. 56 (2014) (statement); Statement of Greg Goulffic® of Nat. Res. Revenue, U.S.

Depét of the I nCenvonyjndgahAedr Megmes , | tds Ti me t
Lands ReAL CLEAR ENERGY (May 7, 2014), http://www.realclear energy.org/articles/
2014/05/07/how_to_convince_congress_its_time_to_anill federal_lands.html. Given there

has been relatively little investment by the U.S. in its Arctic infrastructure and assets, the

billions of dollars the U.S. Government obtained from Arctic oil lease sales were apparently

allocated for expenses other tharctic infrastructure.

% Seegenerallysupranotes 1415.

% United Nations Convention on the Law of the Sea Art. 236, Dec. 10, 1982, 1833 U.N.T.S.

397 (AThe provisions of this Convention regardin
marine environmento not apply to any warship, naval auxiliary, other vessels or aircraft

owned or operated by a State and used, for the time being, only on government non
commerci al service. o0), http://www. un. or g/ d
texts/unclos/closindx.htngee alsd®edrozosupranote 14, at 77071.
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abdication of its gvereign dutyA marine casualtyhat resultsn a significant
discharge of oil or other plokants in the U.SArctic couldhave a devastating
cascading effecon the environment! negativelyaffecting whale and seal
populations thereby havingdisastrousimpacs on local populations that
depend on these animals ftireir food and livelihood® The devastating
effects would be compoundes itwould takedays or evenweeks for the
United Stateso mount ay type ofresponsé’

A changein how theUnited StatesnterpretsArticle 234 of UNCLOS
could generatefundamental changa how it views andprioritizes its own
Arctic interests'® This change will allow theountry to empower itself with
respect to thdrectic, just like Canada and Russia have ddwetably, Canada
and Russia are far from being close alffeget they consisteht interpret
Article 234 to provide coastal states with unilateral authority to acwyut
enforce legal regimes in areas subject to Article 234 regulafitnile the
American position generally recognizes the vast majority of UNCLOSS
customary international lafifthe U.S. interpretation of Article 234 deviates

3746 U.S.C. § 6101(a) (2015) defines marine casualties that require mandatory reporting as

A(1l) death of an individual. (2) serious injury
(4) material damage afféng the seaworthiness or efficiency of the vessel. (5) significant

harm to the environmnlemt). 60(204165) C.dre.fR.ned 4&ma@Bine
accidento as any fievents caused by or involving
the following: (1) Any fall overboard, injury, or loss of life of any person. (2) Any occurrence

involving a vessel that results an(i) Grounding; (ii) Stranding; (iii) Foundering; (iv)

Flooding; (v) Collision; (vi) Allision; (vii) Explosion; (viii) Fire; (ix) Reduion or loss of a

vessel 6s electrical power , propul sion, or steer i
regardless of <cause, which i mpair any aspect of
(xi) Any other circumstance that might affectorpmai r a vessel 6s seaworthine:
or fitness for service or route; or (xii) Any incident involving significant harm to the
environment. 0

3 etter from Rebecca J. Lerspranote 23, at 1, 5, 8YicCHOLAS CUNNINGHAM, OFFSHORE

Ol DRILLING IN THE ARCTIC 9 (2012),
https://www.americansecurityproject.org/ASP%20Reports/Ref%200076%20
%200ffshore%200il%20Drilling%20in%20the%20Arctic.pdf.

39 SeeNunez,supranote 11;UNITED STATES COAST GUARD, ARCTIC STRATEGY, supranote

10, at 1416; Bert,supranote 11; Rilinson,supranote 20;see alsol'HE PEw ENVT. GROUP,

supranote 20, at 1213.

“0United Nations Convention on the Law of the Sea Art. 28granote 12.

“Kraska,supranot e 19, at 1116 (Describing fa new 6col d
and CanadaDisputes over competing claims to the continental shelf of the North Pole have

unnecessarily ignited a contest of words and wills featuring Moscow and Ottawa as the
principle antagoni s Canadd RyssaiPtay RolgicalRcamednyArctio s we | |
Experts NAT& PosT(Toronto), (Aug. 16, 2009)).

*2\WHITE HOUSE ARCTIC STRATEGY, supranot e 16, at 10 (AWhile the Uni

currently a party to the Convention, we will continue to support and observe principles of

established customary intetna o n a | l aw refl ect &MTEDISmATES he Convent
COASTGUARD, ARCTIC STRATEGY, supran ot e 10, at 14 (AThe United St at

the Convention, but accepts and acts in accordance with the provisions of the Convention
relating to traditioal uses of the oceadissuch as navigation and overflights reflective of
customary international | aw and practice. 0) .
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from the interpretation ofits geographicallyclosest and largestArctic
neighbors.

This discussion regarding the U.S. approach tcAtlcéic is not simply
academicl.S.interpretatiorof Article 234has thepotentialto affecthow the
U.S. cares forits Arctic territory andthe US. citizensresidingin and around
theArctic.

B. Importance of thé\mericanArctic

Many U.S. legislators, particularly those from Alaska #mel state of
Washington, are raising the alarm about the continued decline of U.S.
presence and ability to infénceArctic affairs and governancélevertheless,
these warnings appear to be falling on deaf ears.

Senator MarkBegich from Alaska, stated thafijt 6 s | i ke theyov
never heardofit. . Wi t h t he Obama administration we
pretty had to convince them and show them why they need to invest in not
only icebreakers, but forward operating bases forAhgtic. & Consistent
with the Alaskan legislator, Representative Rick Larsen, from Washington,
indicated thafi[@it 6 s n o s the Russiars aré investing heavily in the
Arctic. 0They recognize the potEetUsb.al and o]
continues to lag behind.[[The Canadians are working on a new navy base
and are far ahead of the®™U.S. when it con

Likewise, Senatokisa Murkowskj also of Alaska:

Whil e Russiabs i nvest ment i n mi |l i tar)
necessarily a precursor to future hostility, it is more evidence

that the United States is not appropriately stepping up its

activities in the Arctic and investing in a region where

commercial ad international activities are increasing. | am

concerned that we as a nation are setting ourselves up for

anot her 0Sp u.t. nbutkthis Mmeanfallmg bebind

more than any other country with even rfarctic nations like

China and India invémg in icebreakers and acknowledging

the value of the regiofr.

“3David FrancisThe Race for Arctic Oil: Russia vs. U.BHE FISCAL TIMES (Feb. 25, 2014),
http://www.  thefiscaltimes.com/Articles/20D®/25/RaceArctic-Oil-AdvantageRussiavs-
US (quoting U.S. Sen. Mark Begich;Alaska).

4 Koren,supranote 1 quotingU.S. Rep. Rick Larsen,®ash.)

> Koren,supranote 1(quotingU.S. Sen. Lisa Murkowski, Rlaska)
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The U.S.s the chair of theArctic Councif®in 2015 and U.S. citizens
particularly those in Alaskazan only hope that it will add som focus and
inspiration to the Federaldsv e r n m athdtidapproach to addressing the
needs of itsArctic territory andAmericancitizens residing therddowever,
some congressional representatives are apparently apprehensive about the
ability of the U.S. to affecirctic policy, even as the chair of th&rctic
Council because the 8. has failed to demonstratesacere interest in
establishing a presence or demonstrating a resolve to ensureAtdtis.
interests are protecteds U.S. Represenige Don Young, RAlaska, stated
A[ u] nf or t un aation kakes ovev the anair ofdAectic Council in
2015, we will be*leading from behind. o

As explained above, this region is home to U.S. citiz&hs.
Additionally, this area is home to wildlife populations that U.S. native
populations rely upon for fab*® The dearth of prevention and response
capabilities in the Arctic means a vastly increased response time to any
pollution event or emergent situatichConsequently, in a region that hosts
numerous endangered or threatened species, there is a sigrdfieace for
harm to the ecosystem if a significant pollution discharge occurs, especially in
light of the lack of prevention and response capabififies.

C. Filling the Arctic Breach?

I n the face of the U.S. GoAMaicc nment ds
the U.S. Coast Guard has taken the lead in performigugy Arctic missions

“ As per the U.S. Department of Stat Aft] he Arctic Counci | i s
intergovernmental forum for addressing issues related to the Arctic Region. The members of
the Arctic Council include the eight countries with territory above the Arctic Circle (Canada,
Denmark, Finland, IcelandNorway, Sweden, the Russian Federation, and the United
St at S DEPT.MFSTATE, http://www.state.gov/e/oes/ocns/opa/arc/ac/.

" Koren,supranote 1

“8 SeeDiscussiorsupra at Sections I.A. and II.A.

49 SeeALASKA ESKIMO WHALING COMM, supranote 23:Byers and Lalondesupranote 10,
at117879.

®SeeMichael ByersCanadads Arctic Nightmare Just Came True
Commercial THE GLOBE AND MAIL (Sept. 20, 2013),
http://www.theglobeandmail.com/glotikebate/canadaarctic-nightmarejust-cametrue-the-
northwestpassagés-commercial/article14432440/ (crashed Canadian Coast Guard helicopter
results in death of crew and sinking of aircraft because icebreaker is unable to respond quickly
enough); Bertsupran ot e 11 ( fil neiglt $tates, respanse timé to antoiy/ spill or
capsized vessel is measured in hours. In Alaska, it could take days or weeks to get the right
people and resources on scene. The nearest major port is in the Aleutian Islands, thirteen
hundred miles from Point Baow, and response aircraft are more than one thousand miles
south in Kodiak, blocked by a mountain range and hazardous flying conditions. The Arctic
shores lack infrastructure to launch any type of disaster response, or to support the growing
commercialde el opment in the region. o).

°1 Letter from Rebecca J. Lerstupranote 23, at 8.
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and attemptingto provide somedegree ofArctic domain awarenes$.As
succinctly stated by the Vice Commandant of the U.S. Coast Gudrdiete

there are humans on the wateerthis a demand for us to keep them safe and
secure and ensure en¥TheWw3@uashGuarisar esponsi &
military service, law enforcement agency, and regulatory agemeguteshe
following statutory missions throughout the Uzhd araind the world (1)

ports, waterways, and coastsécurity; (2) drug interdiction; (3) aids to
navigation; (4) search and rescue; (5) living marine resources; (6) marine
safety; (7) defense readiness; (8) migrant interdictig®) marine
environmental protion; (10) ice operationsind (11) other law enforcement
missions™

While all of these duties mayebperformedwith varying degrees of
effort basedupon the needat different locations throughu the United States
and globally when it comes to the U.&omelandpnly theArctic portions of
the nation experience aeveredearth ofall of thesegovernment services

2 UNITED STATES COAST GUARD, ARCTIC STRATEGY, supra note 10, at 2i126; see also

BONDAREFF AND ELLIS, supranote 31; Tadjdehsupranote 31; Magnusorsupranote 31;

Brian Slatery and Luke CoffeySt r engt hen t he Coast GUuwer dbs Presen
HERITAGE FOUND. (Apr. 2, 2013), http://www.heritage.org/
research/reports/2013/04/strengthbe-us-coastguardin-the-Arctic?mb=true#_ftn5. See

generallyU.S. COAST GUARD, THE ARCTIC. EMERGING FRONTIER, NEW OPPORTUNITIES 70

COAST GUARD PROCEEDINGS (2013),
http://www.uscg.mil/proceedings/archive/2013/Vol70_No2_Sum2013.pdf; James Kraska,

Arctic Strategy and Military Securityn CHANGES IN THE ARCTIC ENVIRONMENT AND THE

LAW OF THESEA 251, 27879 (Myron H. Nordquist et al. ed. 2010).

%3 Jodie Knox, Coast Guard outlines 2014 Arctic prioritiesCOAST GUARD MARITIME

CoMMONS: THE COAST GUARD BLOG FOR MARITIME PROFESSIONALS (June 18, 2014),
http://mariners.coastguard.dodlive.mil/2014/ /1#6182014coastguardoutlines2014

Arctic-priorities/; see also Jonathan SpanerThe Arctic Region 70 COAST GUARD

PROCEEDINGS2:6 (2013), http://www.uscg.mil/proceedings/archive/2013/Vol70_No2_Sum

2013.pdf.

> Memorandum from Anne L. Richards, Assistamgpector General for Audits, Office of the

Inspector General, Department of Homeland Security, to Rear Admiral Stephen P. Metruck,

Assistant Commandant for Resources and Chief Financial Officer, United States Coast Guard

(Sept. 17, 2013), http://www.oidhs.gov/

assets/Mgmt/2013/01G_1R®2 Sepl3.pdfisee also MissionsUNITED STATES COAST

GUARD, http://www.

uscg.mil/top/missions/.

> BONDAREFF ANDELLIS, supranot e 31, at 5, 7 (fiThe U.S. is not
interests in the Arctic over the nekte c a d e . . . . The U.S.06s strategic
the Arctic are too great for the nation to continue to fail to come to grips with both the legal

and operational requirements of protecting those interests, and we will have squandered our

opporuni ty to do so if Congress and t hsepraAdmi ni str at
note 20; Bertsupran ot e 11 ( fil neight bta&es,lresporese timé o art oyl spill or

capsized vessel is measured in hours. In Alaska, it could take daysks % get the right

people and resources on scene. The nearest major port is in the Aleutian Islands, thirteen

hundred miles from Point Barrow, and response aircraft are more than one thousand miles

south in Kodiak, blocked by a mountain range and haezardlying conditions. The Arctic

shores lack infrastructure to launch any type of disaster response, or to support the growing
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The lack of services isprimarily due to a lack of assetand personnel
stationedin the Arctic.”® Sincethe U.S. Coast Guard is the fedeagency
primarily tasked withperformingboth domestic anthternationaice-breaking
operations for the United Staf¥st stands to reason thiatwould be at the
forefront of any effort to establish safety and security in the U.S. Arctic and
effortsto dbtain adequate resources and agseperformice operations in the
Arctic.

With respect to assets, theell-known threats presented by polar ice
require vesselsoperating in this environment to hawellls that canbreak
through icein order to offer sa& transit and support to people living and
working here®® Financial considerations areited as theprimary reason the

commerci al d e v el o pspecals®UNITEMSTATER GOAST @UGRD,ARCTIO ) ;

STRATEGY, supranote 10, at 1814; Kraska,supranot e 52, at 279 (dAln order
security in the Arctic, the Coast Guard is grossly usrdsourced. Coast Guard force structure

is insufficient to confront all of the tasks in its portfolio. Lawmakers should expand the Coast

Guard, and in paular build a feet of icebreakersand-&¢ r engt hened patrol craft
* See, e.g.Yereth Rosericebreaker Fleet Will Need Makeover by About 2020, Coast Guard

Says ALASKA DISPATCH NEws (Sept. 18, 2014), http://www.military.com/daily
news/2014/09/18/ideeakerfleet-will -needmakeovetby-about2020coastguard

s. html 2ESRC=coastguard. nl (AThe U. S. icebreaker f
Arctic countries . . . said [RADM Daniel Abel, Commander, U.S. Coast Guard Seventeenth

District, which indudes all of Alaska and the U.S. Arctic]. Russia has 37 icebreakers, Sweden

and Finland each have seven and Canada has six al
supranot e 11 (fAThe U. S. government i s fandr t her hi nde
infrastructure to enforce sovereignty, criminal laws, and to protect people and the marine
environment from cat as suprante 4,at 5v58; Ahledsesuptas . 0 ) ; Dui gr
note4.

Primary Duties (U.S. CoastheGonstGdajshal.L4 U.S. C. A
develop, establish, maintain, and operate, with due regard to the requirements of national

defense . . . icebreaking facilities, and rescue
review of budget requests; Office of 8ste and Technology Policy; Office of Management
and Budget, 15 U.S. C. A 4109(b)(2) (stalb 1 4) (AThe

seek to facilitate planning for the design, procurement, maintenance, deployment, and

operations of icebreakers neededptovide a platform for Arctic research by allocating all

funds necessary to support icebreaking operations, except for recurring incremental costs
associated with specific projects, to the Coast
cooperation, 16 & . C. A 2441(c) (2014) (Al cebreaking. Th
Securityshall facilitate planning for the design, procurement, maintenance, deployment, and

operation of icebreakers needed to provide a platform for Antarctic research. All funds

necessaryat support icebreaking operations, except for recurring incremental costs associated

with specific projects, shall be allocated to t
added); Revised Memorandum of Agreement Between the Department of the Navy and the

Department of the Treasury on the Operation of Icebreakers (July 22, 1965),
https://www.uscg.mil/history/docs/1965Icebreaker

MOUUSCGUSN. pdf (AThe wil. rBaintainCand soperateG alla U.8.
icebreakers. o0) (emphasis added) .

8 Seegenerallyl n t 6ilime K@.r[IMO ], Res. A.1024(26)Guidelines for Ships Operating

in Polar Waters (Dec. 2, 2009),
http://www.imo.org/blast/blastDataHelper.asp?data_id=29985&filename=A1024(26).pdf

(The International Maritime Organization (IMO) reported having adopted adabary



2016 / Article 234 of UNCLOS: The Overlooked Linchpin 71

U.S. Governmenis unable tofund an Arctic deepwaterport or icebreakers

that could provide the requisite servicethereby creating wha has been
described as fAan unfunded r°Hpwever,ement o f C
international law may provide a basis for recoupangmall portion of the
costs spent for services rendered to those plying throughJtBeArctic
waters®” The combindbn of any fees chargedfor servicesrendered,the
billions of dollars from offshore oil lease salesdanyroyalties from future
extraction can providea significant opportunity to offse the costs of
establishingnfrastructure andbtainingassetsiealed in the U.S. Arcti€' As

it stands, however, the U.S. Coast Guard is not equipped to meet all of its
statutory missions in th&rctic and is valiantly fighting to fill the gaps created

by its unfunded mandates.

International Code for Ships Operating in Polar Waters (Polar Code) in November 2014. The

| MO indicates that the fAexpected date of entry in
an indepth discussion of the Polar Code because it is euthigl scope of this revievdee
I nt 61 Mar i t i me Shippingg .in  Ppldr M@aters http://www.imo.org/

MediaCentre/HotTopics/polar/Pages/default.addkVIGATING THE NORTHERN SEA ROUTE

ADVISORY, AM. BUREAU OF SHIPPING at 422 (Jan. 30, 2014),
http://lww2.eagle.org/content/dam/ eagle/publications/2014/NSR_Advisory.pdf; Bartenstein

supranote 14, at 2023.

*¥See e.g.Bondareef and Ellissupranote 31, at 67 ; 0O 6 Raupranéte 3, at 1415;

Todaro,supranote 31; Munnellsupranote 31; Tadjdehsupranote 31; Magnusqrsupra

note 31,WHITE HOUSEARCTIC STRATEGY, supranote 16.

®SeeUni t ed Nations Convention on the Law of the Se
U.N.T.S. 397, http://www.un.org/depts/los/convention_agreements/texts/unclos/closimdx.ht

%% Interestingly, the U.S. Navy may find funding from outside its own budget to construct the

replacement submarines (SSBW for the current Ohieclass ballistic missile submarines.

The National Defense Authorization Act of 2015 created a National &sadBDeterrence

Fund that will allow unspent funds to be redirected to this account for the acquisition of

vessels carrying operational intercontinental ballistic missiles. The premise is that the new

class of ballistic missile submarines will be natioassets that simply happen to be in the

care of the U.S. Navy, and that the cost of building the replacement class of submarines

should not be taken from the Navyoés shipbuilding
its ability to build other ships. Naithstanding that it is unlikely an icebreaker will be armed

with intercontinental ballistic missiles, the basic factors used to provide funding from outside

the Navyds budget would be applicable to the cons
the U.S. Navy, U.S. Coast Guard, and National Science Foundation are all on record

indicating that they need additional icebreakers for national missions, thesemisaltn

platforms can easily fit the description of a national asset that simply happernrtahe care

of the Coast Guard. At $1 billion per icebreaker, the funding for acquisition of a new
icebreaker should also not come from the Coast Gu
it would swallow the ser victveydpsevemimgttierCeastac qui si t i o
Guard from constructing any other shifgeHugh LessigFunding New Submarines Outside

the Navy? DALY PRESs (Jan. 11, 2015), http://www.dailypress.com/news/militaryieys
boomerbudget20150111story.html#page=1; Carl Leni and Howard P. ABucko Mc
National Defense Authorization Act for Fiscal Year 2015, Pub. L. No-2B13 § 1022

(2014); U.S. CoAsT GUARD, U.S. CoAST GUARD FACT SHEET, FISCAL YEAR 2015

PRESIDENTGS BUDGET (Mar. 7, 2014), http://www.uscg.mil
/budget/doc$/Y2015 Budget Fact Sheet.pdf.
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[11. Analysis

A. Article 234

The EEZ s an areameasured from the baseline, or mean-tule
mark, seawardto 200 nautical mile§? The text of Article 234 provides for
unilateral governance by the coastal state in the EEZ in order to protect the
environment from major harfif.Both Canada and iBsia have interpreted
and applied Article 234 in this manri@tdowever, there arsevenspecific

The Exclusive Economic Zone is defined as #fAan ar
sea, subject to the specific legal regime established in this Part, under which the rights and

jurisdiction of the coastal State artietrights and freedoms of other States are governed by

the relevant provisions of this Convention. o Unit

Art . 55, Dec. 10, 1982, 1833 U.N.T.S. 397. It i s
extend beyond ZDnautical miles from the baselines from which the breadth of the territorial
sea i s ndderarstu.r exd7..0 A[ SJ]ubject to the relevant prov

navigation in the EEZ is secured to all natiddsArt. 58.

®The ter m Ildiwmitths noft htthe exclusive economic zonebod
amount of review and commentary due to the possibility of different, reasonable

interpretations. The prevailing view is based on the premise that it would be nonsensical for

Article 234to grant a coastal state greater authority with regard to its EEZ than its territorial

seas. Accordingly, in the limited context of Article 234, it is most logical to interpret the term

Awithin the | imits of the exeadlandwvard & theeouternomi ¢ zone
limit of the EEZ.SeeBartensteinsupranote 14, at 2830 (citing Donat PharandThe Arctic

Waters and the Northwest Passage: A Final Re\88tOCEAN DEV. & INTA_ L. 3, 47 (2007);

R. Douglas BrubakeiStraits of the Russian Atic, 32 OCEAN DEV. & INTA L. 263 (2001);
NORDQUIST ET AL,supranot e 14, at 396 (A C]loast al States ma:
regulations applicable within the limits of the exclusive economic zone. They remain bound

by international rules and standar as a minimum, but may impose more stringent
requirements uni | at e Pratecting .thée )MarineL Envirorenendn Legaul t
CANADA AND THE NEW INTERNATIONALISM, 99, 107 (John Holmes & John Kirton eds.,

1988); Bernard Oxmarlegal Regimes of the Arc, 40 AMER. SOC. INTA L. ProC. 315,

33334 (1988); Donald M. McRaeThe Negotiation of Article 234n POLITICS OF THE

NORTHWEST PASSAGE, 98, 10809 (F. Griffiths ed., 1987); Donald M. McRae & D. J.

Goundrey Environmental Jurisdiction in Arctic Water$he Extent of Article 2346 U. B.C.

L. Rev. 197, 221 (1982))see alsdBRUBAKER, supranote 14, at 5658.

% See, e.g.Arctic Waters Pollution Prevention Act, R.S.C. 1985, e12A(Can.); Northern

Canada Vessel Traffic Services Zone Regulations (NORDRB®R/2016127 (Can.);

REGULATIONS FORNAVIGATION ON THE SEAWAYS OF THE NORTHERN SEA ROUTE, approved

Sept. 14, 1990 (REGULATIONS) FOR( TREENORTHERNaSEAt ROUTED i
http://www.Arctic-lio.com/docs/nst/legislation/Rules_of navigation_on_the
seaways_of_the_Northern_Sea_Route.p@fy APPROVAL OF THE TARIFF RATES FOR

PROVISION OF ICEBREKING PILOTAGE SERVIES PROVIDED BY THEFSUE «ATOMFLOT» ON

THE NORTHERNSEA ROUTE WATER AREA( Rus s . ) , Mar ch JdceEBREAKNG 4 ( her ei naf
PILOTAGE ON THE NORTHERN SEA ROUTED ) , http:-// www. Arcti
lio.com/docs/nsr/tariffs/NSR_Tariff_Order.pdfee alsBRUBAKER, supranote 14, at 7080;

see generallfPedrozo,supranote 14, at 769; Alexander S. Skarid®Ngrthern Sea Route:

Legal Issues and Current TransportatiBractice in CHANGES IN THEARCTIC ENVIRONMENT

AND THE LAW OF THE SEA 283, 295 (Myron H. Nordquist et al. eds., 2010); Franskira

note 14, at 42®1; Bartensteinsupranote 14, at 3846; Raspotniksupranote 14.



2016 / Article 234 of UNCLOS: The Overlooked Linchpin 73

requirements that muske satisfied befora legal regime can be adopted and
enforced pursuant to Article 234

1. The legal regime must b®n-discriminatory

2. The legal regime must Hecused orthe prevention, reduction
and control of marine pollution from vessels;

3. The area regulatednust be covered by ice fanore than six
months of the year;

4, The ice must preserdbstructions orexceptional hazards to
navigatian;

5. The legal regime must apply to an area where pollution could

cause major harm to or irreversible disturbance to the
environment;

The legal regime must have due regard for navigasiod

The legal regime must be based on the best available scientific
evidence.

No

These requirementsiake it quite clear that Article 234 is only applicable
under very specifiand very limiteccircumstances.

Additionally, Article 234 was placed in itsown section® within
UNCLOS indicating that it functions in concert withother sections of
UNCLOS, such as thosgections that institutédoth innocent passag®and
transit passage regim&sso long as Article 234 is applicafféConsequently,
it is axiomatic that thepplication and interpretatioof Article 234 mustbe
consigent with other applicabléArticles. In addition to examining the plain
language ofArticle 234, any apparent contradiction between Artickgsould
be assessedsing lex specialis derogate legi generalhe rule of legal
interpretation that when two legpfovisions appear applicableut contrary
to one anotherthe more specific legal provision will supersede the more
general®

An additional point of consideration is howhe international
community, including U.S. flaggecbmmercialvessels, hasesponeéd to the

% SeeUnited Nations Convention on thew of the Sea Art. 234upranote 12.

% d. Art. 24.

1d.Ar t . 38 (ATransit passage means . . . freedom
purpose of continuous and expeditious transit of the strait between one part of the high seas or
an exclsive economic zone and another part of the high seas or an exclusive economic
zone. 0) .

8 SeeDonald McRaeArctic Sovereignty? What is at Staké? BEHIND THE HEADLINES 1,

18 (2007);BRUBAKER, supranote 14, at 13436.

®D. Ginsberg & Sons, Inc. v. Popki285 U.S. 204, 208 (1932) (citirgepner v. United

States 195 U.S. 100, 125 (1904Ynited States v. Chas&35 U.S. 255, 260 (1890 re
Hassenbuschl08 F. 35, 38 (6th Cir. 1901)nited States v. Petgr$66 F. 613, 615 (E.D. Il

1909)).
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implementation of the unilateral authority exercised by both Canada and
Russia pursuant to Article 23%.In general, the seafaring public has
substantially complied with Canadian and Russian requirements under Article
234" Consequently, the dialanguage of Article 234nd internationastatus
guoboth establisthat Article 234 provides coastal states with the authority to
unilaterally exercise jurisdictiopursuant toArticle 234 whenall of the
conditionsspecified within that Articlare sasfied.”

B. U.S. Position on Article 234

The U.S. position with respect to Article 23%hich has been
described agnconsistent an@mbiguous’® generallyasserts thafrticle 234
is wholly subservient tothe principle of freedom of navigatior* U.S.
commentators recognize that Article 234 prowdeastal states with authority
to implement and enforce regulatory regimesdthin the very limited
parameterset forth in the text of the Artic/& However,some commentators
suggesthat the coastal state canly do so under the permission or auspices
of multilateral action by the International Maritime Organization (IMD).
Additionally, the United Statesasserts thath c o a st a |Articket284 e 6 s
regulatory regimecannot include th@ossihlity of denying passagethrough
its Arctic EEZ territorial seas, or amternational strajteven ifa nonstate
vesselisnoncompl i ant with the c¢heesseédoing st ateds
so wouldviolatetherights to freedom of navigation, innocent passage, and the

See, @, I nt 61 Mar i ti me Or @uidelipds f6OJhipsROperatingMm. 1024 ( 26) ,
Polar Waters supranote 58;NAVIGATING THE NORTHERNSEA ROUTE ADVISORY, supranote

58, atdi 22.

"L BRUBAKER, supra note 14, at 136see, e.g.NAVIGATING THE NORTHERN SEA ROUTE
ADVISORY, supranote 58; Rob Hueberfrticle 234 and Marine Pollution in the Arctiin

THE LAW OF THE SEA AND POLAR MARITIME DELIMITATION AND JURISDICTION 249, 263

(Alex Elferink & Donald Rothwell eds., 2001).

2 BRUBAKER, supranote 14, at 105, 138ge alsONORDQUIST ET AL, supranote 14, at 398.

3 See BRUBAKER, supra note 14, at 53, 6565, 109 (providing a review of apparent
contradictions between U.S. legislation and official U.S. declaratises)also supraote 71.

" SeeDiplomatic Note from th&Embassy of the United States of America to the Department
of Foreign Affairs and International Trade of Canalgranote 15, Appendix A; Letter from

Eric Benjaminson,supra note 15, Appendix Bjput cf. Moore, supra note 14, at22i 23

( A[ Canada he ahiliywo sktamvirohmental standards uniquely for all commercial
vessels going through those dcevered areas, and, yes, there was an important obligation to
protect navigation, and we included navigation in it, but obviously this was to be takgn alo
with the power of the coastal State to set vessel source pollution standards for vessels not
entitled to sovereign immunity . . . This is an extraordinary area of otherwise coastal State
control as a r e 3)1BIDEPT. OFfSTATA,TUNITER $TATES REZRDNSBS)TQ
EXCESSIVEMARITIME CLAIMS, LIMITS IN THE SEAS, NO. 112, 73 n. 114 (1992).

S pedrozosupranote 14, at 769; Kraskaupranote 52, at 274see alsoDiplomatic Note

from the United States to Canadapranote 15, Appendix A; Letter fra Eric Benjaminson,
supranote 15, Appendix B.

®See, e.g.Pedrozosupranote 14, at 76970.
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transit passage reginfé respectively’® Upon review, however, these latter
two avermentsuffer fromsignificantpractical and interpretivehortcomings

The U.S.position essentially posits an invincibleernational straits
regime that would eviscerate yameaningful interpretation of Article 234.
The practical effect under the U.S. position is that coastal statemtcan
interfere witha ves s el 0 $ut are mstemd tequired to undertake
responsiveaction to clean u@ny environmental damagattemptto recoup
costs, and impose sanctions after the evertsr

In contrast under theCanadan and Russia position coastal states
couldtake preemptive action pursuant to Article 2By precludingnonstate
vessesd that pose a threat to the environmigain transiting through waters
regulated pursuant to Article 23K is almost certain that any U.S. citizen on
the Alaskan coast would prefer something more proactive than hoping to
adequately respond to the environmental danadge their food supply ad
livelihood have been destroyedVhile this illustration might appear
Aunbelievable, 6 the EXXON VALDEZ incideni
the realm of possibilit§® As will be discussedn greater detail beloyonly in
cases of severe violationscsh as i nstances where the Vvic
unbel i Bamiblhe e@tened to cause Amaj or har
di sturbance of t Ff eoulce freedoro gfi navightion ha | anc e o
hamperedp ur suantditser imbnatory I¥adegtedand regu
and enforced pursuant to Article 238urthermore these preclusions could
only be enforced with respect to nstate vessel¥’

"M SJ]ubject to the relevant provisions of [UNCLOST
secured to all nations. United Nations Convention on the Law of thé $et . 58; ASubject t
this Convention, ships of all States, whether coastal orlzriced, enjoy the right of innocent

passage throughldtAhe .t dr7ri taoirdi AlTraaemas.id passage me
navigation and overflight solely for theurpose of continuous and expeditious transit of the

strait between one part of the high seas or an exclusive economic zone and another part of the

high seas or an eXdcArtu38.i ve economic zone. 0

8See, e.g.id.; see alsaDiplomatic Note from the bited States to Canadsupranote 15,

Appendix A; Letter from Eric Benjaminsosypranote 15, Appendix B.

" This is an altogether questionable strategy at best given the grave inadequacy of U.S.

response capabilities in the ArctigeeDiscussiorsupra at Sections I.A. and Il.A.

®pavid LauterLegal | y Drunk Shi p6 sLoshagetesTives (Mai.r ed by Exx
31, 1989), http://articles.latimes.com/1983-31/news/mr704_1_exxorw a | d e z (AThe

National Transportation Safety Board reported Thursday ligatdptain of the Exxon Valdez

was legally drunk when he was tested some 10 hours after his tanker hit a reef last week,

causing the worst oi l spill in U.S. history. o #fAC
0al most unbel i evabl e éd stragea tfromt ahléile-wicdexshippingV a |l d e z h
channel to crash into Bligh Reef. O6This was not a
could drive a tanker through it. 60).

81

Id.

8 United Nations Convention on the Law of the Sea Art. 28granote 12.

83

Id.

8 See supraote 36:see alsdVicRae,supranote 68, at 1i718.
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Beyond the problems of practicality, interpreting Article 234 such that
it has no impact ofreedom of navigatiomegimes is problematic because it
renders Article 234 nonsensical by failing to account for the plain language of
the Article itself, together with the rest of UNCLOSor instance, Article 24,
i nnocent passage, I's subj ectancewithexcepti or
t hi s Co A°which,tby its rvenydown languagéencludes the specific
excepions provided in Article 234Furthermore, the language of Article 38,
whichst ates A[t]ransit passage means the e
P a r*tmakis cleathat it is subject to Article 34,egal Status of Waters
Forming Straits Used for International Navigatfdrrticle 34 states that Part
[l 7 which, as establishedncludes Article 38 fi s h al | not in other
af fect the €& e x edermg theestraitsyof theinsever8igny bres b or
jurisdiction over such water &Thsnd their
providesfurther evidence that the transit passage regime should be interpreted
in concert with Article 234.

However, Article 34 also sesthati [ t ] he sovereignty or |
of the States bordering the straits is exercised subject to this Part and to other
rul es of i n P @hisnater clauseaid implicilywrestrictive and
provides the basis for an alternative argumeme that supports the U.S.
position that transit Hhowever ahiseosition
requires interpreting the phrase
enf oin é&rdcte 234to either be devoid of the common meaning of the
words constituting the phrase, or to have no substantive effect whatsioever.
short, such an interpretation means Article 234 hakunctional application
which seems unlikely since this Article was adopted simultaneous with the
rest of the competing Adies comprised in UNCLOS.

i nv

an
fcoast a

The U.S. position fails to recognitieat Article 234 carves out\aery
narrow andvery specific exception to the generally applicable principles of
freedom of navigation in the EEZ, innocent passagd transit passage based
upon the unique dangers presented in areas where ice covers water for a
majority of the yearThe plain language and specific, limited application of
Article 234 weigh in favor of the Canadian and Russian position.

Finally, it is worth notingthat the U.Sinterpretation of Article 234
constrains its own ability to assert its sovereign authority and inhibits the U.S.
Government s ability to execute 1 ts own
near the ArcticWhile maintaining and justifying kissez faie approach to

8 United Nations Convention on the Law of the Sea Art. 24(1), Dec. 10, 1982, 1833 U.N.T.S.
397, http://www. un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

1d. Art. 38(2).

1d. Art. 34.

81d. Art. 34(1).

891d. Art. 34(2).
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the Arctic, the U.S. allows the elements and other nations to dictate
development irthis region

C. Canadian Interpretatiomnd Leadership

Canadamplementedhe current version of ité\rctic Waters Pollution
Prevention Act (AWPPApurstant to the authority provided by Article 2%4
However, he originalversion of AWPPA was adopted in 1970, prior to the
implementation of UNCLOS, which included Article 234, in 198he
events that precipitateCanada sadopton of AWPPA in 1970are helgful to
understand the subsequemtloption of Article 234in 1982 because the
motivation for adopting botAWPPA in 1970 and Article 234 in 1982 stem
from the samevents

In 1969, a U.S. flagged oil tankerMANHATTAN , made a transit
through the NWP, althaugh the transit was made withoupetroleum
products®> MANHATTAN repeatedly got stuck in ice and required the
assistance of U.S. and Canadieabreakersn order to be set frekom the
ice.®® At the end of the trasit, it was discoveredchat MANHATTAN had
sustained serious hull damagéNeedless to say, the government and
citizenry of Canada we alarmed at the prospect of having oil tankers
plowing through icdaden waterson its coastling”® Consequently, Canada
adoptedAWPPA to place refsictions on vessels operatirgjong its Arctic
coast’® At the time, there werkegitimatequestions regarding the legality of
AWPPA, andevenCanada itself appeared to question léngal basisof its

% Arctic Waters Pollution Prevention Act, R.S.C. 1985, €12 (Can.);see alsoCanadian

Coast Guard, Vessel Traffic Reporting Arctic Canada Traffic Zone (NORDRESS) (

modified June 24, 2013), httffwww.ccggc c. gc. ca/ eng/ MCTS/ Vtr Arctic _C
Northern Canada Vessel Traffic Services Zone Regulations formally establish the Northern

Canada Vessel Traffic Services (NORDREG) Zone and, consistent with international law

regarding icecovered areasmplement the requirements for vessels to report information

prior to entering, while operating within and upo
L Arctic Waters Pollution Prevention Act, S.C. 1970, c. 47 (currently R.S.C. 198512).A

(Can.);see a0 BRUBAKER, supranote 14, at 44; Bartenstesupranote 14, at 26.

92 Bartenstein supranote 14, at 3B46; ERIK FRANCKX, MARITIME CLAIMS IN THE ARCTIC,

CANADIAN AND RUSSIAN PERSPECTIVES/Si 76 (1993).

% Bartensteinsupranote 14, at 25FRANCKX, supranot e 9 2, at 76 (AAnd as it
these icebreaker escorts proved not to be without reason! The Manhattan [sic] became stuck

in the ice not less than 25 times during these voyages requiring icebreaker assistance to set her

free. 0).

% Bartensteinsupranote 14, at 25FRANCKX, supranote 92, at 76.

% Bartensteinsupranote 14, at 25FRANCKX, supranote 92, at 7677.

% SeeArctic Waters Pollution Prevention Act, S.C. 1970, c. 47 (currently R.S.C. 1985, c. A

12).); see alsoSuzanne LalondeThe Arctic Eception and the IMO's PSSA Mechanism:

Assessing their Value as Sources of Protection for the Northwest Pag8alpera. J. oF

MARINE AND COASTAL L. 401, 403 (2013); Bartenstgisupra note 14, at 26FRANCKX,

supranote 92, at 88.
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own legislation’” UNCLOS waslater adopted in 1982, wbh provided an
international | egal basis for Canadabts

AWPPA was amended in 1985, after Article 234 was implemented
and establiskd certain engineeringhavigationand safety standards

12. (1) The Governor in Council may make regulations
applicdble to ships of any class specified therein,
prohibiting any ship of that class from navigating within
any shipping safety control zone specified therein

(a) unless the ship complies with standards prescribed by
the regulations relating to

()  hull and fel tank construction, including the
strength of materials used therein, the use of
double hulls and the subdivision thereof into
watertight compartments,

(i)  the construction of machinery and equipment,
the electronic and other navigational aids and
equpment and telecommunications equipment
to be carried and the manner and frequency of
maintenance thereof,

(i)  the nature and construction of propelling power
and appliances and fittings for steering and
stabilizing,

(iv) the manning of the ship, includy the number
of navigating and loolout personnel to be
carried who are qualified in a manner prescribed
by the regulations,

(v) with respect to any type of cargo to be carried,
the maximum quantity thereof that may be
carried, the method of stowage tbef and the
nature or type and quantity of supplies and
equipment to be carried for use in repairing or
remedying any condition that may result from
the deposit of any such cargo in the arctic

waters,

(vi) the freeboard to be allowed and the marking of
load lines,

(vii) quantities of fuel, water and other supplies to be
carried, and

" SeeBartensteinsupra note 14, at 26; Byers and Lalongepranote 10, at 1150.

AV
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(viii) the maps, charts, tide tables and any other
documents or publications relating to navigation
in the arctic waters to be carried,;

(b) without the aid of a pilot, or cdin ice navigator who is
gualified in a manner prescribed by the regulations, at
any time or during one or more periods of the year, if
any, specified in the regulations, or without -ice
breaker assistance of a kind prescribed by the
regulations; and

(c) during one or more periods of the year, if any, specified
in the regulations or when ice conditions of a kind
specified in the regulations exist in that z8he.

Subsequently, Canada implemed the mandatorilorthern Canada
Vessel Traffic Services Zone Rdgtions ( RORDREG® )regime, which
require certainreportingand communications standards before vessels can
operate inCanadianwatersclassified as subject to coastal state regulation
pursuant to Article 234° To summarize the Canadian regulatory regime
imposes specific hull construction, marine machinerinspection and
communications requirementfor vessels sailing through its Arctic
territory.'° The Canadianalsomonitor vessel traffic and ice conditioimsthe
NWP by requiring mandatory reportingefore during and after a vessel
ent er s fnotie Canada ™ Bhe focus ofAWPPA is squarely on the

% SeeArctic Waters Pollution Prevention Act, R.S.C. 1985, €12 § 12(1) (Can.).

% Northern Canada Vessel Traffic Services Zone Regulations (NORDREG), SOR/2D10

(Can.), http://lawdois.justice.gc.ca/eng/regulations/SER106127/Full Text. html#h3,

Appendix E;see alsdCanadian Coast Guard, Vessel Traffic Reporting Arctic Canada Traffic

Zone (NORDREG), http://www.cegcc. gc. cal/ eng/ MCTS/ Vtr _Arctic_Can
with international law rgarding icecovered areas, implement the requirements for vessels to

report informati on prior to entering, whil e ope
northern waters. [] The Regulations will enhance the safety of vessels, crew and passengers,

and wil safeguard the unique and skeAgpendix@& It Arcti c mar
should also be noted that Canada has historically claimed other bases for exercising

jurisdiction over Arctic waters, but due to the substantive limitations of this adisleussion

is limited to Article 234 of UNCLOS and does not address Canadian claims of sovereignty

over the NWP SeeBartensteinsupranote 14, at 26BRUBAKER, supranote 14, at 6566

(2005) (claim by Canada based upon internal waters discuseed$so James Kraskalhe

Law of the Sea Convention and the Northwest Pas@2j&iTd J. OF MARINE AND COASTAL

L. 257, 27475 (2007) (providing an hdepth analysis of other jurisdictional claims Canada

has made with respect to its Arctic waters). Nonetleles i t is quite settled tha
6has no implication for any <c¢laims to sovereignt
ar e ddsat 275 (CitingNORDQUIST ET AL, supranote 14, at 398)).

190 Arctic  Shipping Pollution Prevention Regulation&.R.C., c. 353, http:/laws
lois.justice.gc.ca/eng/

regulations/C.R.C.,_c._353a6t modifiedDec. 19, 2014).

101 See Canadian Coast Guard, Vessel Traffic Reporting Arctic Canada Traffic Zone

(NORDREG), http://www.ccgycc.gc.ca/eng/MCTS/Vir_Arctic Canaddi ¢ onsi st ent wi t h
international law regarding ieeovered areas, implement the requirements for vessels to
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enhancement of vessel safety for vessels traversing througtoveeed
waters. In this context, it is axiomatic that vessel safety equates to
environmental safety because it reduces the likelihood of hull breeches and
vessel casualties that would discharge pollution into the environment.

It is worth noting that Canada has not only implemetggdl regimes
consistent with its interpretation of Artecl234, but has alsandertaken
substantive action® ensure the safety okssels andhe environmenin its
Arctic territory° Canada currently has plans to establish a port iAritsc
territory and add another icebreaker to thi@ Arctic-capable icbreakers
alreadyin service'® These substantive actions, consistent with the legal
regime established under Article 234, provide Canada with the capability to
respond to incidents that may threaten vessel safety and the environment.

D. Russian Interpretanand Leadership

Russian interpretation and application of Article 234 lasgely
consistent with that of Canadand specifically employs the language of
Article 234 to establish the basis for these laffisHowever, Russia has

report informati on prior to entering, whil e ope
nort her n sesalsodavigatian)Safety Regulations, S(2R05134, Sec. 76.(1),

82.(2) (4) (establishing ice reporting requirements for dangerous ice conditions and severe ice

accretions on ship superstructures); Ship Station (Radio) Regulations, 1999, SGEQ000

Sec. 15. (establishing additional Arctic commmtations equipment requirements so that

vessels operating in the Canadian Arctic can fArec
radi o stations and ice reconnaissance aircraft in
192 GOVERNMENT OF CANADA, STATEMENT ON CANADA 65 ARCTIC FOREIGN PoLIicy (2010),

http://www.

international.gc.ca/Arctiarctique/assets/pdfs/canada_Arctic_foreign_peding.pdf;

Stephen Harper, Prime Minister of CanaBapanding Canadian Forces Operations in the
Arctic (Aug. 10, 2007, http://www.pm. gc.ca/eng/news/2007/08/10/expandiagadian
forcesoperationsArctic; see alsoUNITED STATES COAST GUARD, MAJOR ICEBREAKERS OF

THE WORLD (July 18, 2013), http://www.uscg.mil/hg/cg5/cg552/docs/
20130718%20Major%20Icebreaker%20Chart.pdegRting Canada with six icebreakers,

and another under construction that is expected to be delivered in 2017. For purposes of
comparison, the chart also depicts the U.S. with two operational icebreakers, and having no
plans for an additional icebreaker (¢ . , A TBDO) ) .

193 GOVERNMENT OF CANADA, STATEMENT ON CANADA G5 ARCTIC FOREIGN POLICY, supra

note 102; Prime Minister of Canada, Stephen Harpepra note 102;CANADIAN COAST

GUARD, ICEBREAKING PROGRAM, http://www.ccggcc.gc.ca/eng/CCG/Ice_Fleesee also
UNITED STATES COAST GUARD, MAJOR ICEBREAKERS OF THEWORLD, supra note 102. It
shoul d be not ed, however, that Canadads own pl
environmental issues and cost overruns. Nevertheless, Canada has an actual plan and is
implementingit, even though it may eventually do so with modificatiocBseEmma Jarratt

and James Thomso@anada Slow to Deliver on Arctic CommitmerB8RENTS OBSERVER

(Nov. 24, 2014), http://barentsobserver.com/en/2014/11/cesladedeliverArctic-
commitments27-11.

1% The text of the Russian legislation indicates that it is overtly focused on satisfying Article
234 of UNCLOS;
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placed theArctic as a mar focal point @ its economy andts expressions of
sovereignty.

Russia adoptednter alia, its 1990 Northern Sea Route Regulatiotos
exert specific authorities over th&ISR % Subsequently, Russia has
implemented additionalnational staties and regaltions governing the
NSR.'% The statutory and regulatory framework establishes specific
engineering and notificatiomequirements for vessels and crewmembers
transiting t hr'8sinier tROasasld, Kissia spesifRally
imposedechnical and opational standards:

2. Principles, subject, and goals of regulating:

The Regulations shall, on the basis of {gliscrimination for vessels of all States, regela
navigation through the Northern Sea Route for purposes of ensuring safe navigation and
preventing, reducing, and keeping under control Marine environment pollution from vessels.
Since the specifically severe climatic conditions that exist in the AR¢igions and the

presence of ice during the larger part of the year bring about obstacles, or increased danger, to
navigation while pollution of sea, or the northern coast of the USSR might cause great harm

to the ecological balance or upset it irreparabywell as inflict damage on the interests and
well-being of the peoples of the Extreme North

REGULATIONS FOR THENORTHERN SEA ROUTE, supranote 64;see alsaHuebert,supranote

64, at 267; Skaridovsupra note 64, at 295; Erik J. Molenaa#rctic Marine Shipping:

Overview if the International Legal Framework, Gaps, and OptidnsF TRANSNATIONAL L.

& PoLér 2 89, 307 (2009) (Aln addition to Canada, t h
Article 234 for prescribing standards that are more stringent thanefglly accepted
international rul e ssumanate 14,at&6@d ar ds] . 0); Pedrozo,
195 SeeREGULATIONS FOR THENORTHERN SEA ROUTE, supranote 64, at sec. 1.2 (defining
Northern Sea Route as;

The Northern Sea Routenational transportation route of thkSSR, which is situated within

the inland waters, territorial sea (territorial waters), or exclusive economic zone adjoining the
USSR northern coast, and includes seaways suitable for guiding ships in ice. The extreme
points of which in the west are theestern entrances to the Novaya Zemlya straits and the
meridian running from Mys Zhelaniya northward. And in the east, in the Bering Strait, by the
parallel 66AN and the meridian 168A586370W.)
196 ABOUT THE APPROVAL OFRULES OF THEAPPLICATION OF TARIFFS FORTHE | CEBREAKER

ESCORTING OFSHIPS IN THE WATER AREA OF THENORTHERN SEA ROUTE (Russ.) (Mar. 4,

2014) ( h e llcEBRERKERf ESEQRTINGA IN THE NORTHERN SEA ROUTEOD,)
http://www.nsra.ru/files/fileslist/20140428133914€ariff_rules%2046t2.pdf; |ICEBREAKING

PILOTAGE ON THE NORTHERN SEA ROUTE, supra note 64;RULES OF NAVIGATION ON THE

WATER AREA OF THENORTHERNSEAROUTE( Russ. ) (Jan. 1RUYLES@F0 13) ( her ei
NAVIGATION ON THE NORTHERN SEA ROUTED ) ,
http://www.nsra.ru/files/fileslist/20150513153104Rnles_
Perevod_CNIIMF13%2005%202015.pdREQUIREMENTS FOR THEDESIGN, EQUIPMENT AND

SUPPLIES OFVESSELSNAVIGATING THE NORTHERN SEA ROUTE (Russ.) (Unknown Date)

( her ei REQUIREMENTS FOR VESSELS NAVIGATING THE NORTHERN SEA ROUTEO ) ,
http://www.arcticlio.com/docs/nsr/legislation/

Requirements_to_the design_equipment_and_supplies.pdf.

197 REGULATIONS FOR THENORTHERNSEA ROUTE, supranote 64, at Sec. 3.
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1. Definitions.

1.4. Vesseli ary ship, or other craftregardless of her
nationality.

1.5. Special requirementstechnical and operational rates and
standards as set forth in publications issuey the
Administration in addition d the Regulations, including the
Guide b Navigation through the Northern Sea Route and the
Requirements dr the Design, equipment, and Supply of
Vessels Namgating the Northern Sea Route.

4. Requirementtvesselsand their commanding personfiel

A vessel intending @ navigate the Northern Sea Route shall
satisfy special requirements and her Master,aoperson
replacing him, shall be experienced in operativgssel in ice.

In situationswhere these persons have such experience, or
when Master regsts so, the Administration (Marine
Operations Headquartersagnassign &State Pilotd the vessel
to assist in guiding her through the Northern Sea RSfite.

These regulations also establislandatory notification guidelines and
require vessels toequesti gui di ng o t hwhiclgare sométimes NS R
referred to as theficebreaker escait fee regulations'® The guiding
requirements, orcebreaker escort faegulatiors, establish feefor services
renderedn the context of Article 234'° These fees appets be basedipon
the precedergstablished byrticle 26.1*

1%)d. at Sec. 1.4, 1.5, and 4

)1dat Sec. 3. Guiding is expl ai daoryicébreakérur t her de't
guiding of vessels with ice pilot on board each v
Proliv Shokal'skogo, Proliv Dmitriya Lapteva . . . and Proliv Sannikova . . . due to
unfavourable navigational situation and ice conditiand for the purpose of ensuring safe
navigation. In other regions the Marine Operations Headquarters shall, in consideration of
ensuring safe navigation and for the purpose of providing the most favourable navigating
conditions, prescribe one of the follmg types of guiding: 1) Guiding from shore along
recommended routes up to a certain geographic point; 2) Airplane, or helicopter guiding; 3)
Conventional pilotage; 4) Icebreaker guiding; 5) Icebreaker guiding combined with
conventional pilotage of vessel$he Marine Operations Headquarters shall be entitled to
substitute one type of guiding for another.
110 see Erik Franckx, The Legal Regime of Navigation in the Russian Arcii J. oF
TRANSNATA. L. & PoLdr 327, 33940 (2009) (providing applied discuesi on the different

rates of fees based upon cargo type and vessel sige.nlsScON APPROVAL OF THE TARIFF

RATES FOR PROVISIONOF ICEBREAKING PILOTARGE SERVICES PROVIDE BY THE FSUE
«ATOMFLOT» ON THE NORTHERN SEA ROUTE, supra note 64;see Appendix C forcharts
depicting Russiabs icebreaker escort fees (establ
classification, size, time of season, and number of zones traveled through on the NSR. In sum,

it is difficult to establish the fee rate without inforreet for the multiple factors upon which

Russian fees are based. For example, a 50,000 DWT bulk carrier with a minimum ice

classification of 1 that is going through three separate zones of the Northern Sea Route in

September (i.e., the summer/autumn timeiqoe of the regulations) could incur an

o
~—



2016 / Article 234 of UNCLOS: The Overlooked Linchpin 83

The general concept of a fee schedule for services rendelikdlys
consistentwith international law'*? Article 26 of UNCLOS*?® while
specifically applicable to the territorial s&4,provides aconceptual legal
basis for charging fees when actual services are rendered to assist vessels
traveling throughArticle 234 Arctic watersAs notel, however Article 26
expresslyestablishescoastal stateauthority to charge vessels for services
renderedin t h e ¢ o a s terdtdrial setsamlye"'8 Ehis conceptis an
extrapolationof Article 26 authority to the EEZand is presenteldecause it
provides an example of where UNCLOS hasithorizedservice fees to be
charged and because the Russian feesld ke premised upothis precedent
Article 26 simplyillustrates that interpreting the authority granbgdArticle
234 to similarly allow fees for actual services rendered isamutvel ideaor
oneinconsistent with UNCLOS.

Russi abds i c e bagdatidnseequireicabreaker escdrtéoe r
vesselswith particular ice classificationwhen particular ice conditions are
present®®The text of Russiads icebreaker
applicable to the entire NSR, whiglasses through its téorial seasand

approximate charge of 21,895,500 Rubles or $392,000 (U.S.) for the icebreaker escort (based
on the conversion rate as of Dec. 22, 2014).).

1 ynited Nations Convention on the Law of the Sea Art. 26, Dec. 10, 1983,188T.S.

397, http://www. un.org/depts/los/convention_agreements/texts/unclos/closindx.htm.

12 seegenerally Michael A. Becker,Russia and the Arctic: Opportunities for Engagement
Within the Existing Legal Framewqrk?5 AMER. U. INTG L. Rev. 225, 241 (2@0)
(describing Russian application of icebreaker escort fees in dligomminatory manner);
BRUBAKER, supranote 14, at 10708.

113 Article 26 states:

Charges which may be levied upon foreign ships

1. No charge may be levied upon foreign ships by reasbnad their passage through the
territorial sea.

2. Charges may be levied upon a foreign ship passing through the territorial sea as payment
only for specific services rendered to the ship. These charges shall be levied without
discrimination.

United Natons Convention on the Law of the Sea Art. Qffpranote 111.

14 United Nations Convention on the Law of the Sea Art. 3, Dec. 10, 1982, 1833 U.N.T.S.

397, http:// www. un. org/ depts/los/ convention_agr

State has the right establish the breadth of its territorial sea up to a limit not exceeding 12

nauti cal mil es, measured from baselines deter mine

H51d. Art. 26(2).

1® REGULATIONS FOR THE NORTHERN SEA ROUTE, supra note 64, at Sec. 2see also
|CEBREAKER ESCORTING IN THENORTHERN SEA ROUTE, supranote 106;0ON APPROVAL OF

THE TARIFF RATES FORPROVISION OF ICEBREKING PILOTAGE SERVICES PROVIDED BY THE

FSUE «ATOMFLOT» ON THE NORTHERN SEA ROUTE, supra note 64;see Appendix D for
chartsdepici ng Russi ads i cebrsepaakaerll2ea 240 (describinge s ;
Russian application of icebreaker escort fees in adiggriminatory manner)ut cf. Claes

Lykke Ragner,Den Norra Sjovagenin BARENTS i ETT GRANSLAND | NORDEN 114, 119
(Torsten Hallberg ed., 2008) (indicating that Russia may, in practice, not be charging fees in a
manner that is actually linked to services rendered).

Becker
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EEZ!" The statedobjectiveo f Russi ads overalslto regul ato
provide for the safe passage of vessels along the BiSRhe requirements

thatvessels with lesser ice classifications use icebreaker escorts when certain

ice congkions areexpected in certain areas along the N8&sonably pursues

that objective:*® Textually, he regulation and escort fees appear reasonably

tailored and are basedpon ice conditions, the size of the vessis$tance of

escort,and the type of camgbeing transportet!? In the context of Article

234, the regulation protexctthe environment from poss#él pollution

discharges due to marine casualties causettdyn areas where watas

covered by ice most of the yeaf

Furthermore, the author is umare of any substantive analysis of the
regulations that finds them unreasonable with regard to the services actually
rendered® The more unreasonable the escort fees, the less likely shipping
companies will be persuaded to use the NSR, which is contaryRu s si ad s
stated intent to increase vessel traffic along the K8Ronsequently, logic

17 REGULATIONS FOR THENORTHERN SEA ROUTE, supra note 64, at §. 1.2lCEBREAKER
ESCORTING IN THENORTHERNSEA ROUTE, supranote 98.

118 | cCEBREAKERESCORTING IN THENORTHERN SEA RoOUTE, supranote 106;0N APPROVAL OF

THE TARIFF RATES FORPROVISION OF ICEBREKING PILOTAGE SERVICES PROVIDED BY THE

FSUE «ATOMFLOT» ON THE NORTHERN SEA ROUTE, supra note 64;see alsaJohnHelmer,

Russia Intensifies Control Over Northern Sea Route Shipping, But Suez May Still Win
BUSINESSINSIDER (Sept. 5, 2018 http://www.businessinsider.com /russigensifiescontrot
overshippingroute20139.

119 See ON APPROVAL OF THE TARIFF RATES FORPROVISION OF ICEBREKING PILOTAGE
SERVICES PROVIDED BYTHE FSUE «ATOMFLOT» ON THE NORTHERN SEA ROUTE, supranote

64; Appendix D.

120 seeSection I11.E. infra.

121 This may be due to the difficulty of obtaining specific information regarding actual fees
chargel and the actual costs to Russia for providing the services. Some reviewers have
indicated that the regulations have been implemented in a manner consistent with the text of
the Russian regulations and Article 234. Beckepranote 112, at 241 (descrilgirRussian
application of icebreaker escort fees to Russian commercial vessels). However, other
commenters have indicated that the icebreaker escort regulations are being enforced in a
manner with little relationship to services render®ée, e.g.Ragnersupranote 116, at 119

(ARussiabdébs mandatory icebreaker fees are high, al
services r ensupraneodt.ed )52 ,Kraats k2za7,7 (fAiThe transit fees
the actual cost o;fBRUBARER,\sUp@R St ¢ ehderad PU. )i The R
provisions are probably discriminatory in their
simply provide conclusions. The author is unaware of any study that calculates the costs of

operating icebreakers ihé NSR. The factors for assessing costs would be quite complex, but

ultimately, it is the responsibility of the coastal state to provide an accounting of the rates

charged for services rendered.).

122 5cott Borgerson, Lawson Brigham, Michael Byers, Heatlwetley, and Marlene Laruelle,

The Emerging Arctic COUNCIL ON FOREIGN REL. (2014),
http://www.cfr.org/Arctic/emergingAr ct i c/ p32620#!/ (A6l want to stre
Northern Sea Route as an international transport artery that will rival traditio t r ade | anes. 6
VI admir Putin, Presi dent Japén aRllRsssia: Breégking théi t agawa H)
Ice, NipPpONCOM ( De c . 11, 2013) , http://www. nippon. com/ e

President Vladimir Putin has encouraged commercial use of titeio Sea Route, pledging
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| ends support t o t he presumption t hat
regulations are focused on simply offsetting costs incurred to ensure safe
navigation by vessels fbugh its icecovered areas, in accordance with the

authorities provided in Article 234. Whether those regulations are
operationally implemented in a manner consistent with the text of the
regulations and Article 234 is another questithone that is beyanh the

scope of this review.

Similar to Canada, Russia has implemented mandatory notification
reporting requirementd/essels are required to report when and where vessels
intend to enter the NSR, basic information about the vessel and its crew, and
malfurctions of machinery during the tran&f.Russia also imposes technical
engineering and safety equipment standards, together with reporting
requirements, in its iceovered waters to ensure the safety of vessels, life, and
the environment®

Russia has nobnly implemented legislation, but has also taken
substantive actions to ensure the safety of the environment and the vessels
transiting through its Arctic territord#° It has already established deepwater
ports and military bases along its Arctic coast, da$ already started
construction on the largest and most powerful icebreakers in history to add to
the twenty Arcticcapable icebreakers it already HaSRussia has by far

to turn it into a maj or seeralscdluelyertdumranotd 7d,tate r nat i on al
286;see alsdRagnersupranote 116, at 116.

123 seeBecker,supranote 112, at 24; Ragnesupranote 116, at 119BRUBAKER, supranote

14, at 95 (providing discussion of Russiabds i mp
regulations).

124 RULES OFNAVIGATION ON THE NORTHERNSEA ROUTE, supranote 106, at Sec. 11.120.

125 See supraotes 105, 106, and 109.

126 UNITED STATES COAST GUARD, MAJOR ICEBREAKERS OF THEWORLD, supra note 102

(Depicting Russia with twenty operational icebreakers, with four additional icebreakers under

construction that are expected to be delivered in 2015, 2016, and 2017. For purposes of
comparison, the chart alstepicts the U.S. with two operational icebreakers, and having no

plans for an additional icebreaker (e.g., ATBDO) .
127 Matthew Bodner and Alexey EremenkBussia Starts Building Military Bases in the
Arctic, THE Moscow TIMES (Sep. 8, 2014),

http://www.themacowtimes.com/business/article/russtartsbuilding-military-basesn-the-
Arctic/506650.html; John VidaRussian Arctic City Hopes to Cash in as Melting Ice Opens
New Sea Route to China THE  GUARDIAN (Feb. 1, 2014),
http://www.theguardian.com/world/20£db/01/Arcticcity-newroutechina; Trude Pettersen,
Russia Lays Down Wor | do BAREANESORSERGER(NOM.16,c2018)ar | cebr e ak
http://barentsobserver.com/en/Arctic/2013/11/ru¢sy@downworldslargestnuclear
icebreakei06-11; Trude Pettees), Russia Repens Arctic Cold War Era Air BasBARENTS
OBSERVER (Oct. 30, 2013), http://barentsobserver.com/en/security/2013/10MessiEens
Arctic-cold-war-eraair-base30-10; See Byers, supra note 50; UNITED STATES COAST

GUARD, MAJORICEBREAKERS OFTHE WORLD, supranote 102 (Depicting Russia with twenty
operational icebreakers, with four additional icebreakers under construction that are expected
to be delivered in 2015, 2016, and 2017. For purposes of comparison, the chart also depicts
the U.S. wih two operational icebreakers, and having no plans for an additional icebreaker
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established a greater ability than any other nation to protect the environment
andthe vessels transiting through its Arctic territéfyMoreover, these laws

and capabilities have served to help Russia develop its economy and protect
Russian citizens in its Arctic territofy®

Furthermore, some scholars that have examined the Russian leg
regime have concluded that it is generally sound when analyzed in the
framework of Article 234 and customary international ER{Given the
relative consistency of the unilateral and assertive authority being exercised
by Canada and Russia, it appearstamary international law is developing
right now3! The rest of the world is substantially complying with the Russian
legal regime!® Even the primary Classification Society used by the U.S.
provides guidance to U.S. flagged commercial vessels to aid @roelvith
the Russian legal requirements for transiting through the Russian EEZ along
the NSR'*

E. Canadian and Russia Legal Regimes andhrticle 234 Seven
Factors Analysis

This review is intended to provide a general overview of the Canadian
and Russiartegal regimes in the context of Article 234 requiremeAts.in-
depth, lineby-line analysis of the laws adopted and enforced by Canada and
Russia is outside the purview of this general revidwalysis of the actual

(e.g., i T B D 0 )In Rugsian Aectic Sat Nava Ma@isSeanPdRENTS OBSERVER

(Aug. 6, 2012), http://barentsobserver .com/en/energy/rugsietic-new-major-seaport-06-

08; see alsoARCTIC COUNCIL, ARCTIC MARINE SHIPPING ASSESSMENT(AMSA) (2009),
http://www.arctissearch.com/Arctic+Ports.

128 UNITED STATES COAST GUARD, MAJOR |CEBREAKERS OF THEWORLD, supra note 102

(depicting Russia with more icebreakers than any athéon); Ragnersupranote 116, at

118 (fRussia has t he twecernlgd éhse nleadr gveessts efl Isd gt. 0gf. i ce
129 seeMichael Byers,The (Russian) Arctic is Open for Busine$siE GLOBE AND MAIL

(Aug. 12, 2013), http://www.theglobeandmail.com/glatebatéthe-russianArctic-is-open
for-business/article13696054ke alsdlarratt and Thomsosupranote 103.

130 Raspotnik supranote 14;BRUBAKER, supranote 14, at 107see alsdVicRae,supranote

68, at 1718 (In the context of examining the Canadian regwategime, finding that Article

234 provides authority to coastal state to adopt and enforce regulations for environmental
protection, and that Athe rules relating to trans
coastal state to regulate irspectoficec over ed areas. 0) .

131 BRUBAKER, supranote 14, at 1059.

13214, at 106;see, e.g.NAVIGATING THE NORTHERNSEA ROUTE ADVISORY, supranote 58.
¥classification Societies, 46 U.S.C. A 3316 (2
instrumentality of lhe United States Government shall recognize the American Bureau of

Shipping as its agent in classifying vessels owned by the Government and in matters related to
classification[].0); Recogni z8H8 (Ckasd)fi(dabheonebo
recognized classification societsneans the American Bureau of Shipping or other
classification society recognized Seegyegg he Command
NAVIGATING THE NORTHERNSEA ROUTE ADVISORY, supranote 58, at #22.
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operational practices employed by Cdmaand Russia to implement their
respective regulatory regimessisnilarly omitted.

Both the Canadian and Russian legal regimes are generally consistent
with Article 234 requirementsAn overview of these legal regimes is
presented below in the contexttbe severfactor analysis introduced above,
supraSection Ill.A, for examining the application of Article 2&ubsequent
to reviewing the Canadian and Russian legal regimes in the context of the
sevenfactor analysis, UNCLOS Articles that might have @ament
application will be examined to assess interactions with Article 234 during the
rare occasions that Article 234 is applicable.

1. Non-Discriminatory

The first factor requires examining whether the legal regime is
discriminatory. Article 234 requies AWPPA, NORDREGS, and Russi
1990 environmental regulations and icebreaker escort regulati@pphpto
all vessels transiting through the EEZ, regardless of nationaliihe text of
these laws focus on vessel standards, such as ice classificatidn,
gualifications of crewmembers. As writtethe laws do not discriminatgith
regard to nationality, and the substance is reasonably related to safe navigation
through hazardous waters covered by ice the majority of the'3/eirere is
no appearance adrbitrary discrimination.To the extent that these legal
regimes may be applied in a manner that is inconsistent with their plain
language is another matterfact-specific inquiry that is beyond the scopke
this basic analysighe legal regimes are naliscriminatory on their face.

2. Prevention, Reduction, and Control of Marine Pollution from Vessels

The legal regimenust focuson prevention, reduction, and control of
marine pollution from vesselCanadaés AWPPA and NORDREG
Rus s i a0 s rorim@r@al regalations and icebreaker escort regulations,
are geared toward vessel safety, and, therefore, they are designed for the
protection of the environmentEnsuring vessel safety equates to
environmental safety because it reduces the likelihoodubbfbineeches and
vessel casualties that could yield the discharge of pollution into the

134 United NationsConvention on the Law of the Sea Art. 23dpranote 12.

135 seeBecker,supranote 112, at 241 (describing Russian application of icebreaker escort
fees in a nosdiscriminatory manner), butf. Ragner,supranote 116, at 119 (indicating that
Russia may, i practice, be charging fees not linked to services rendessd); also
BRUBAKER, supranote 14, at 8081 (concluding that any practical application of the legal
regime that excludes Russian flagged vessels would be in violation of Article 234).
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environment™® This is especiallytrue where vesselply through waters
137

covered with icdor most of theyear:

Article 234 does not simply provide authority for theeyention of
mari ne poll uti on, but al so for t he nr e
p o | | U4*This pravides a greater breadth of authority, because it includes
both preventative and responsive measures Coastal states can require
response capabilities ofrctic vessels such adracking, safety and oil spill
response equipment, communications, and escort requirements if those
measures are primarily focused on ensuring the protection of the
environment*® Thesemeasures promoteessel safety by requiringnhanced
prevention and response capabilities, whi@mproves environmental
protection.

¥6Bert,supranot e 11 (fAOil, gas, and mineral drilling,
inherently dangerous, because icebergs and storms can shear apart even large tankers,

offshore drilling units, fishing vessels, and cruise ships. As a result, humandrahmental

di sasters ar e seexsdasansdingupranoté 1] ay2028,)25 26, 38 46;

FRANCKX, supranote 92, at 7677 (describing the MANHATTAN casualty).

137 See, e.g. Dennis Bryant, Polar Code Afoqt MARINELINK.COM (Sept. 2, 2014),
http://www.marinelink.com /news/polafootcode376184.aspx (providing summary of

multiple vessel casualties in icevered areas); Bersupranot e 11 ( AOi I , gas, and
drilling, as well as fisheries and tourism[] are inherently dangerous, bealsergs and

storms can shear apart even large tankers, offshore drilling units, fishing vessels, and cruise

ships. As a result, human and envir eupmment al di sa:
note 19, at 1125 (APoor |antshps aml thaii nmukirdatioralh i r d  Wo r | d
crews from distant and unsavory lands will discover the new superhighway between Asian

manufacturers and European markets. The result: the challengirigfeisted waters will

cause oil spills, and the multiplying numbef ships will bring illegal migrants or, even

worse, t err orsupgsathno.te) ;1 1Mr,anatk x338 (AGiven the ex!
navigation conditions that can be encountered when sailing the Northern Sea Route, a detailed

set of requirements have beadopted in order to ensure the safety of navigation and the
protection of the Arctic marine environment from
138 Convention on the Law of the Sea Art. 28dpranote 12.

1395ee, e.g.Northern Canada Vessel Traffic Services Zone Regulatipsa note 64;0N

APPROVAL OF THE TARFF RATES FOR PROVISIN OF ICEBREAKING PLOTAGE SERVICES

PROVIDED BY THE FSUE «ATOMFLOT» ON THE NORTHERN SEA ROUTE, supra note 64;

Appendix D;see alscCanadian Coast Guar@past Guard makes rescue in the high Arctic
http://www.ccggcc.gc.ca/shorelinesfall2043L (last modified Apr. 9, 2014), (describing

marine casualty where Canadian Coast Guard icebreaker was dispatched to a vessel that ran

aground in order to remove the petroleum products onboard); Oil or HazardoesaMat

Pollution Prevention Regulations for Vessels, 33 C.F.R. Part 155 (2014)s&@ranote 11

(AThe United States and other Arctic nations treé
emergencies based on its signals. For this reason, mandating Aibvessels in the Arctic

is needed. The U.S. government also needs to work with Russia to impose a traffic separation

scheme in the Bering Strait, where chances for a collision are high. Finally, the United States

should push for compulsory tandem sailfiog all passenger vessels operating in the Arctic.

Tandem sailing for cruise ships and smaller excursion boats will avert another disaster like

RMS Titanic 0 ) .
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3. Covered by Ice for More Than Six Months bétYear

Arctic portions of the Russian, Canadi
with ice the majority of the yedf? Evenduring the best months to navigate
through the Arctic, there is usually some ice pre$€mthese areameet the
A i-c ev etestfa most of the year.

4. Obstructionsor Exceptional Hazarde tNavigation

Fourth, the climatic conditions and sea mustpresent obstructions
or exceptional hazards to the safety of ves$él.E x ¢ e @ havigatioaall
hazards are thosmitside the norm?> Thenormin Arctic waters covered with
ice for most of the year is certainly not the norm forost of the oceans.
Although submerged rocks and tidal fluctuations can be expextencall of
t he wor | dhé thread af thisknsea, ice damaging theél of a tanker
and possibly sinking the vessgluncommort**

190 See NORTHERN SEA ROUTE INFORMATION OFFICE, http://www.Arcticlio.com/nsr_ice

( AT her epedfic datesnfar coexmencement and completion of navigation; it all depends

on particular ice conditions. In 2011 the navigation season on the NSR seaways for large
vessels constituted 141 day sCANAMAN tCPSERVICE, i . e. mor e
CANADIAN ARCTIC SEA ICE MINIMUM WAS NEAR-NORMAL IN 2013 (Oct. 24, 2013),
http://ec.gc.ca/glacese/default.asp?lang=En&n=71777AMdE ( A The southern route
Nort hwest Passage has been navigable since 2006
U.S. Arctic maritime domain is also covered with ice for a vast majority of the \B=a.

Letter from Rebecca J. Lensupra note 23, at 6 (Indicating ieeovered waters for

approxi mately ei ght (08) -waternsedsen (loJuly tb 1B year . (i
Octoke r ) . 0) ) suprdrhootneanli 40 (APrior to about 2000, t he
would find sea ice lingering into late June or early July. From then on, the ice would melt at

an increasing rate and be pushed to and fro by the wind. Usually therepetadafrom early

August until sometime in September when the sea near Barrow would be largébeice

However, the main ice pack was rarely more than 150 miles offshore at the end of summer,

and by sometime in October, cooling temperatures and autwmmsstvould typically return

the sea ice to Barrow. 0).

11 Rick THOMAN, CLIMATE .GoV, NATA. OCEANIC AND ATMOSPHERICADMIN ., IN BARROW,

ALASKA, CLIMATE CHANGE IN ACTION (Sept. 6, 2013), https://www. climate.gov/news
features/understandirdimate/barrowalaskaclimatechangea ct i on ( i No't al | year s
sea nhear Barrow] were Atypical, o0 of course. Some
out of the Barrow supr@nao teel |11 1s u(nfinTehre. ONSR Bwearst ,not n a
years because of heavy ice, itutow consists of water with floating ice during the summer

mo n t hISARLONJAGNUS EGER, CENTRE FORHIGH NORTH LoGIsTICS (CHNL), ARCTIC

RESOURCES AND TRANSPORTATION INFORMATION SYSTEM (ARCTIS DATABASE) (2010)
http://www.arctissearch.com/

Comparison+of®perational+Conditions+along+the+Arctic+Routes.

1425ee e.gsupranote 136.

143 MERRIAM-WEBSTER DICTIONARY, http://www.merriam
webster.com/dictionary/exceptional?show=0&t= 1418244350.

144 See, e.gSafe Boating Hints for the Northern CoaShL. STATE PARKS, DIV. OF BOATING

AND WATERWAYS, http://www.dbw.ca.gov/pubs/Norcoast/index.htdgzardous Weather: A

Florida Guide Boat Safety FLA. Div. OF EMERGENCY  MGMT.,
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The MANHATTAN exampleexemplifiesthe obstructions and harar
facing Arcticvessels? The vessel was specifically fitted to sail through ice
covered Arctic waters and wassoerted by multiple icebreakerfé® but
neverthelesbecame repeatedly stuck in the ice and sustdinéaiamagé:’’
Even during the sumer monthseaice presents risks and vessels can become
stuck, requiring assistance from icebreaké?Since such obstructions and
hazardsare not normal types of hazards encountered in a majority of the
worl dos oceans, t finew c eaprt@onsdently,deef i ni t i on
significant threat presented by sea ice that can trap a vessel and damage its
hullisii e x ¢ e pforithe pugdses of Article 234.

5. MajorHarm a IrreversibleEnvironmentaDisturbanceby Pollution

The Arctic area landward of the Canadid&ussian, and U.S. EEZ
boundaries is home to a large number of threatened or endangered species,
such as the polar beH? spectacled eidér’and bowhead whal&*among
many others, and has been described as one of the most environmentally
sensitive regios in the world:>* The harshArctic marine environmeris one
of the most specialized and fragile environments on éatth.is home to
wildlife populations that native populations rely upon for food, such as seals,

http://www.floridadisaster.org/kids/ boatSafety.htifBut see supra note 136 (describing
unique threts presented by polar s&za); see alsdraska,supranote 99, at 281.

izi SeeFRANCKX, supranote 92, at 7677.

147:3:

18See, e.g.Grant DeVuystStuck in the Arctic IGECOAST GUARD ALASKA (July 17, 2014),
http://alaska. coastguard.dodlive.mil/20QAkstuckin-the-Arctic-ice/; Dennis Avery, @llible
Green sailors trapped in  the Arctic CFACT (Sept. 19, 2013),
http://www.cfact.org/2013/09/19/gulliblgreensailorstrappedin-the-Arctic/; Three vessels
stuck in Arctic Ice SEATTLE TIMES (Aug. 5, 2008),http://seattletimes.com/html/localnews/
2008094177 _apaktrappedvessels.htak alsBartensteinsupranote 14, at 2223.

149 Species Profile for Polar bear (Ursus maritimus)S. FISH AND WILDLIFE SERV., ENVTL.
CONSERVATION ONLINE SYSTEM,
http://ecos.fwgyov/speciesProfile/profile/speciesProfile.action?spcode=A0lJ; Letter from
Rebecca J. Lensupranote 23, at 1.

%0 gpecies Profile for Spectacled eider (Somateria fischeri. FISH AND WILDLIFE SERV.,
ENVTL. CONSERVATION ONLINE SYSTEM,
http://ecos.fws.gv/speciesProfile/profile/speciesProfile?spcode=B08Z.

%1 species Profile for Bowhead whale (Balaena mysticetii§. FisH AND WILDLIFE SERV.,
ENVTL. CONSERVATION ONLINE SYSTEM,
http://ecos.fws.gov/speciesProfile/profile/speciesProfile.action?spcode=A02ter L from
Rebecca J. Lensupranote 23, at 1.

1%2geeKraska,supranot e 99, at 281 (A[T]he Northwest Passa
perhaps most environmentally sensitive internatio
133 see Administrator Unveils Arctic Plan During Aspen $pg NOAA (Mar. 16, 2011),
http://www.noaa

news.noaa.gov/stories2011/20110316_Arctic.html; Karl Magnus, Effects of Oil Spills in
Arctic Waters CENTRE FOR HIGH NORTH LOGISTICS (2010), http://www.arctis
search.com/Effects+of+Oil+Spills+in+Arctic +Waser
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walrus, and bowhead whal&8.Pollution, paticularly oil pollution, remains

in the Arctic environment longer than in warmer climates because oil
degrades at a slower rate in the Arctié.Furthermore, the dearth of
prevention and response capabilities in the Arctic means a vastly increased
responséime to any pollution event or emergent situatittithere is a much
greater chance for major harm or irreversible damageety sensitive
environmental region that hosts numerousaeigered or threatened spedies

a significant pollution discharge ocesurespecially in light of the lack of
prevention and response capabilitie’s.

6. DueRegard For Navigation and the Protectionl #reseration of the
Marine Environment

Legal regimes must have due regard for both navigation and protection
of the environmet. AWPPA, NORDREGS, and Russiads 1990
and icebreaker escort regulations allow any vessel to transit through areas
subject to Article 234 regulation so long as they comply with the legal
regimes adopted and enforced in accordance with A2igle State vessels,
such as warships, are specifically exempted from Article ‘2%%he first
portion of this requirement, due regard to navigation, is the one primarily
relied upon by the U.S. to challenge the aforementioned legal retjitidse
requremen f or due regard to navigation is di
protection and preseniah of the marine environment®

The most reasonable interpretation is that there is a balancing
reqguirement for determiningowhbBéherght { ¢

1% SeeALASKA ESKIMO WHALING COMMEN, supranote 23; Byers and Lalondsupranote

10, at 117879.

155 Microbes & Oil Spillsi FAQ, AM. ACADEMY OF MICROBIOLOGY (2011), at 3, 7,
http://www.dfo-mpo.gc.ca/science/publications/microbes/pdf/micredyes. pdf; Rokrt

Wade, A Warmer Arctic Ocean Needs Shipping RulBsi. TIMES (Jan. 15, 2008),
http://www.ft.com/cms/s/0/1¢c415b&B7411decb0830000779 fd2ac.html#axzz3Mjt7Oykw;

THE PEW ENVEr GROUP, supranote 20, at 1011.

1% SeeByers, supranote 50; Bertsupranotel 1 ( fi| n t height ktates,erasporise r t y
time to an oil spill or capsized vessel is measured in hours. In Alaska, it could take days or
weeks to get the right people and resources on scene. The nearest major port is in the Aleutian
Islands, thirteerhundred miles from Point Barrow, and response aircraft are more than one
thousand miles south in Kodiak, blocked by a mountain range and hazardous flying
conditions. The Arctic shores lack infrastructure to launch any type of disaster response, or to
supprt the growing commercial development in the r
157 etter from Rebecca J. Lemtpranote 23, at 8.

18 Seesupranote 36.

159 pedrozo,supranote 14, at 76971; Diplomatic Note from the United States to Canada,
supra note 15, at 12, Appendix A; Letér from Eric Benjaminsonsupra note 15, at 2,
Appendix B.

10 Convention on the Law of the Sea Art. 284pranot e 12 (ASuch | aws and r e
shall have due regard to navigation and the protection and preservation of the marine
environment [].0).
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freedom of navigation for the sake of A |
mar i ne e n¥iThedUmSnhasmdsertécdthat any requirement under

Article 234 thatmight foreclose the sailing of a vessel through another

nat i on dudirg Ehigrnational straits that provide passage through the

territorial seas and EEZ, violates freedom of navigation regiftfeBhis

acrossthe-board, neexceptions position has fundamental flaws when

examined under the narrow exception carved ouiicle 234. Applying

these legal regimes to state owned or operated vessels would clearly be

outside the scope of authority provided by Article 3%4.

7.Based on th8est Available Scientific Evidence

The author is unaware of asgientific studies thaspecifically assess
the bases of the regulatory regimes of Canada and Ruibgidegal regimes
are primarily based upon engineering and design standards for vessels
operating in polar environmentSome reviewers imply that the requirement
for the legalregime to be based upon the best available scientific evidence
compels coastal states to undertake studies or investigations that directly test
and support the legal regime being implemented under Article *¥34.
However, such an interpretation would be retsh. The plain language does
not require additional studies to be done, only that the legal regime be based
on the best scientific datvailableat the time the regulations are adopted.

The coastal state bears the burden urdtéicle 234 to explain lie
scientific bases for the requiremenf&put afailure to clearly explain the
scientific basis for each and every requirement does not foreclose analysis
under this factorAnalyzing eachrequirementind its scientific basis outside
t his p a p. dr lirief, Canadeap and Russiarequirements appear
logically related tovessekafety.

Strengthened hulls and icebreaker escorts during periods of heavy ice
conditions reduce the likelihood that the vessel will experience a casualty due

15ee e.g, Bartensteinsupranote 14, at 39; Convention on the Law of the Sea Art. 234,

supranote 12.

182 5eePedrozosupranote 14, at 76970; see alsdiplomatic Note from the United States to

Canadasupranote 15, Appendix A; Letter from Eric Benjaminsaupranote 15, Appendix

B.

183 SeeConvention on the Law of the Sea Art. 236pranote 36 (discussed in detaifra at

Section E.2.h.).

%45ee, e.gPedrozosupranot e 14, at 771 (fineither government
to demonstrate that tlmedomestic laws and regulations are based on the best available
scientific evidence, as required by UNCLOS Articl
%gSeeid( Pedrozods assertion might simply be a concl
failed to explain the scientific bases foeir legal regimes.).
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to striking iceor being trapped in icE® Vessel tracking in Arctic waters, and
requiring escorts when there are heavy ice conditions, enhances response
capability in the event there is a pollution event, search and rescue incident, or
commission of a transnational crithsuch as weapons of mass destruction
proliferatiord all of which can negatively impact the environméHtThe
requirements generally appear consistent with international industry standards
for vessels operating in igm®vered waters®® Consequently, th&anadan

and Russian regulatiomenerally satisfyhis test™®

186 SeeBryant, supra note 137 (providing a summary of multiple vessel casualties in ice

covered areas); Besupranot e 11 (AOi |, gas, and miner al dri ||
tourism . . . are inherently dangerous, becausesigsband storms can shear apart even large

tankers, offshore drilling units, fishing vessels, and cruise ships. As a result, human and
environment al di sasters sapgraenoé et rldOme layt 11 1k2ed y( dPpPo
maintained Third World mercharghips and their multinational crews from distant and

unsavory lands will discover the new superhighway between Asian manufacturers and

European markets. The result: the challengingijritested waters will cause oil spills, and

the multiplying number oftsi ps wi | | bring illegal mi grants or,
Franckx,supranot e 110, at 338 (AGiven the extremely haz
can be encountered when sailing the Northern Sea Route, a detailed set of requirements have

been adofed in order to ensure the safety of navigation and the protection of the Arctic

marine environment from pollution. o).

%7 The multiple days it takes to respond to incidents in the Arctic, which is considered a

normal response time for the Arctic, standsstark contrast with the nearly immediate

response capabilities the continental U.S. experiences. This is valuable time that can serve to

mitigate or even stave off a humanitarian or environmental dis&ere.g, Transcript of

Record at 37, USCG/MMS Mime Board of Investigation into the Marine Casualty, Fire,

Pollution, and Sinking of Mobile Offshore Drilling Unit Deepwater Horizon, with Loss of

Life in the Gulf of Mexico 2122 April 2010 (May 11, 2010),
http://www.uscg.mil/hg/cg5/cg545/dw/exhib/
Deepvater%20Horizon%20Joint%20Investigation%20Transcript%20

%20May%2011,%202010.pdf (Describing the-dihute response time for USCG assets to

respond to the DEEPWATER HORIZON incident in the EEZ located in the Gulf of Mexico,

approximately 45 miles offshore $haw,supranote 21, at 26see generallfJJNITED STATES

COAST GUARD, ARCTIC STRATEGY, supranote 10, at 2021; Bert,supranot e 11 (Al n t he
lower forty-eight states, response time to an oil spill or capsized vessel is measured in hours.

In Alaska, it coull take days or weeks to get the right people and resources on scene. The

nearest major port is in the Aleutian Islands, thirteen hundred miles from Point Barrow, and

response aircraft are more than one thousand miles south in Kodiak, blocked by a mountain

range and hazardous flying conditions. The Arctic shores lack infrastructure to launch any

type of disaster response, or to support the grow
%8 5ee, e.g.Requirements Concerning Polar ClagsiTd. ASsiN CLASSIFICATION SOCYGs

(2011),

http://lwww.iacs.org.uk/document/public/Publications/Unified_requirements/PDF/UR_I_pdf4

10. pdf; I nt 61 Mariti me Org. [ 1 MO] Res. A.1024(26)

Waters,supranote 58;see alsdNAVIGATING THE NORTHERN SEA ROUTE ADVISORY, supra

note 58, a#li 22; Rules for Classification of Ships Newbuildings, Special Service and Type
Additional Class, Part 5, Chapter 1, Ships for Navigation in Rer NORSKEVERITAS (Jan.
2009), https://exchange.dnv.com/publishing/rulgg2009-01/ts501.pdf;Guide for Building

and Classing Vessels Intended for Navigation in Polar Watkrs BUREAU OF SHIPPING

(July 2008),
https://www.eagle.org/eagleExternalPortalWEB/ShowProperty/BEA%20Repository/Rules&



94 Harvard National Security Journal / Vol. 7

G. Article 234Within UNCLOS

The following section assesses tlathority of Article 234 in the
context of other applicable Articles of UNCLOS.

Article 24. Duties of the Coastal State (Innoc@aissage)

1. The coastal State shall not hamper the innocent passage of
foreign ships through the territorial sea except in
accordance with this Convention. In particular, in the
application of this Convention or of any laws or
regulations adopted in comfoity with this Convention,
the coastal State shall not:

(&) impose requirements on foreign ships which have the
practical effect of denying or impairing the right of
innocent passage; or

(b) discriminate in form or in fact against the ships of any
State 0 against ships carrying cargoes to, from or on
behalf of any State.

2. The coastal State shall give appropriate publicity to any
danger to navigation, of which it has knowledge, within its
territorial sea"’

States may r eguhnacereg pasge dh adcordamo@ er 0 |
with UNCLOS!™* Article 234 provides coastal states with unilateral authority
to regulate activities withitheir EEZ so long as the requirements of Article
234 are satisfiedAr t i cl e 24 applies to territorial
authority is greater in its territorial sea than in its EE4t would be illogical
for Article 234 to provide greater authority in the EEZ than the territorial

Guides/Archives/2_SVR_2011/polarwede cf. Northern Canada Vessel Traffic Services
Zone Regulations (NORDREG), SOR/201P7; Vessel Traffic Reporting Arctic Canada
Traffic Zone (NORDREG) CaN. CoAST GUARD, http://www.ccg
gcc.gc.ca/leng/MCTS/Vir_Arctic_CanadREGULATIONS FOR THE NORTHERN SEA ROUTE,

supra note 64;|CEBREAKER ESCORTING IN THE NORTHERN SEA ROUTE, supra note 106;

| CEBREAKING PILOTAGE ON THENORTHERNSEA ROUTE, supranote 64.

%9 This is not to say that every clause of every legal requirement of these regulatory
frameworks is basewn the best available scientific evidence. This is simply a broad
assessment of the general reporting, engineering, and icebreaker escort requirements. A line
by-line, indepth analysis of these legal frameworks to ensure consistency with the best
availabk scientific evidence is not appropriate for the general nature of examining the legality
of employing Article 234 as an exception to freedom of navigation regimes nor as a basis to
charge fees for services rendered.

1 United Nations Convention on the Lasfithe Sea Art. 24, Dec. 10, 1982, 1833 U.N.T.S.
397, http://www.

un.org/depts/los/convention_agreements/texts/unclos/part2.htm.

1d. Art. 24(1).

12 g5ee, e.gBartensteinsupranote 14, at 42.
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sea’’® Article 234 provides coastal state authority in concert wfiticle 24
wherethe conditions of Article 234 are satisfjeahd the practical effect does
not foreclose innocent passage or discriminate against foreign‘&hips

Article 26: Charges Which May Be Levied Upon Foreign Ships

1. No charge may be levied upon foreign ships bgson
only of their passage through the territorial sea.

2. Charges may be levied upon a foreign ship passing
through the territorial sea as payment only for specific
services rendered to the ship. These charges shall be levied
without discriminatiorn-”

Article 26 generdy precludesimposing fees upon foreign ships for
passing through the territorial sea of a coastal ,$fateut it also allows
charges to be levied upon foreign ships sailing through territorial seas where
Aspeci fic serviocetshe[ asrhei]p, e nadnedr etdhet char
without discrimination.’” Icebreaker fees charged by Russia in the territorial
sea portion of the NSR are consistent with UNCLOS if they satisfy the Article
26 requirements in practic&here is no express provisiohat allows for
charging fees for services @ared in the EEZo states must rely dhe more
general authority granted under Article 234, together with the precedent set by
Article 26to chargdor services rendered in the Arctic EEZ.

The ambiguity preides ample opportunity for competing arguments
about whether such application is consistent with international Aaticle
234 provides a broad grant of authority under a very specific set of
circumstancesSo long as all factors of Article 234 are siadd by a particular
legal regime, that defines the services provided and the fees for those services,
it is consistent with the purposes of UNCLERsuring the safety of vessels
traversing these areas equates to protecting the envirohfhEreedom of

13 SeeBartensteinsupranote 14, at 3637, 44 44; see alsdBRUBAKER, supranote 14, at 57.

17 See als®artensteinsupranote 14, at 30, 45.

7> United Nations Convention on the Law of the Sea Art. 26, Dec. 10, 1982, 1833 U.N.T.S.
397, http://www.

un.org/depts/los/convention_agreements/texts/unclos/part2.htm.

781d. Art. 26(1).

71d. Art. 26(2).

"8Bert,supranot e 11 (AOil, gas, and mineral drilling,
inherently dangerous, because icebergs and storms can shear apart even large tankers,
offshore drilling units, fishing vessels, aodiise ships. As a result, human and environmental

di sasters ar e sesalsdadgansdingupranoté Bl ay2028,)25 26, 38 46;
FRANCKX, supranote 92, at 7677 (describing the MANHATTAN casualty). Furthermore,

the existence of Article3 and countless international and national requirements specific to
vessel navigation in polar environments provide further evidence that vessels are subject to
different and greater hazards than other maritime environments.
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navigation is effectively enhanced, not degraded or hampered, by ensuring
vessels do not suffer a casualty and are not trapped in ice as they sail through

a coast al

s t ahis es@especidlly the dase gkl the regulatory
regimes are only applibée to private or commercial vessels, not state vessels

which would be expected to have greater capability and responsibility as a
national asset.

Article 38 Right of Transit Passage

1.

Article 38 is drafted somewhat awkwardly, and can reasonably be

In straits referred to in article 37, all ships and aircraft
enjoy the right of transit passage, which shall not be
impeded; except that, if the strait is formed by an island of
a State bordering the strait and its mainland, transit
passage shall not apply if there exists seaward of the island
a route through the high sear through an exclusive
economic zone of similar convenience with respect to
navigational and hydrographical characteristics.

Transit passage means the exercise in accordance with this
Part of the freedom of navigation and overflight solely for
the purpose of continuous and expeditious transit of the
strait between one part of the high seas or an exclusive
economic zone and another part of the high seas or an
exclusive economic zone. However, the requirement of
continuous and expeditious transit domet preclude
passage through the strait for the purpose of entering,
leaving or returning from a State bordering the strait,
subject to the conditions of entry to that State.

Any activity which is not an exercise of the right of transit
passage througla strait remains subject to the other
applicable provisions of this Conventiofi.

interpreted to offer support for both the Canadian/Russian position and the
U.S. position.The language of Ari cl e 38 st ates, A[t]ransi-t

exercise in acco rjwhickc makew icleah that thansg

Par

passage is also subject to Articles 34 and 42, which are both in the same Part
as Article 38.

Article 34 states that the Articlesintfaar t of UNCLOS
respects affect the é exerci

ot her

~

fi'sh
s e

sovereignty or jurisdiction over such waters and their air space, bed and

1 Ynited Nations Conventionnothe Law of the Sea Art. 38, Dec. 10, 1982, 1833 U.N.T.S.

397, http://www.
un.org/depts/los/convention_agreements/texts/unclos/part3.htm.
18014, Art. 38(2).

t,

al
by

0

t



2016 / Article 234 of UNCLOS: The Overlooked Linchpin 97

s u b s'¥ This ca be read to mean that transit passage céimited by
coastal states when expressly provided for in UNCLOS.

A later cl ause I n Article 34 al so Stat ec
jurisdiction of the States bordering the straits is exercised subject to this Part
and to other rul e¥This fortidn cauld benread toonal | aw
restrict coast al states from exercising

limits transit passagdlternatively, itcould be read to allow some degree of

regulation pursuant to Article 234 because the jurisdiction of the tctsta

i's being exercised subject to the author
i nt er nat Thelat@rlintetpr@tationostretches the language beyond its

cl ear meaning because t he use of t he I
limitation on coastl state sovereignty and jurisdictifi.The later clause in

Article 34 appears to weigh in favor of limiting the affect of coastal state legal

regimes on the exercise of transit passage.

Article 42 Laws and Requlations of State Bordering Straits

Relatingto Transit Passage

1. Subject to the provisions of this section, States bordering
straits may adopt laws and regulations relating to transit
passage through straits, in respect of all or any of the
following:

(@) the safety of navigation and the regidat of
maritime traffic, as provided in article 41;

(b) the prevention, reduction and control of pollution, by
giving effect to applicable international regulations
regarding the discharge of oil, oily wastes and other
noxious substances in the strait;

(o) with respect to fishing vessels, the prevention of
fishing, including the stowage of fishing gear;

(d) the loading or unloading of any commodity, currency
or person in contravention of the customs, fiscal,
immigration or sanitary laws and regulatiorisStates
bordering straits.

2. Such laws and regulations shall not discriminate in form
or in fact among foreign ships or in their application have
the practical effect of denying, hampering or impairing the
right of transit passage as defined in thidisac

18114, Art. 34(1).

18214, Art. 34(2).

WArticle 34(2) states t hatthefcpastdl state] isexercisede i gnty o
subject to this Part and to other rules of i n
connotes limitations on the authority and jurisdiction of the coastal state rather than an

increase in authority and jurisdictionder Article 34.

r
t €
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3. States bordering straits shall give due publicity to all such
laws and regulations.

4. Foreign ships exercising the right of transit passage shall
comply with such laws and regulations.

5. The flag State of a ship or the State of registry of an
aircraft entitled to sovereign immunity which acts in a
manner contrary to such laws and regulations or other
provisions of this Part shall bear international
responsibility for any loss or damage which results to
States bordering strait&’

The right of transit passage is also expressly subject to regulation
pursuant to Article 42Ar t i cl e 42 states that Al s]tat
adopt laws and regulations relating to transit passage through strdits [].
Foreign ships exercising the right of transassage shall comply with such
| aws and 1aherelisaan exoeption for state owned or operated
vessels and aircraft that limits the application of such laws and reguitfions
any legal framework imposed pursuant to Article 234 would only be
applicable to state owned vessealfter thefact, where a state owned or
operated vessel acted contrary to such laws and the coastal state experienced
an ensui ng A Arick 4200ffersduppod fygrehe Ganadian and
Russian position with respeitt nonstate owned or operated vessels, because
Article 42 expressly requires vessels transiting through an international strait
to comply with the laws and regulations that the coastal state requires for
transiting through the strait.

However, Article 42also requires that the laws imposed by the coastal
state Ashal/l not discriminate in form or
application have the practical effect of denying, hampering or impairing the
right of transit passage as defined in this sei 8°irhedrequirements
imposed by the laws of the coastal state cannot hamper the right of transit
passage by i mposi ng unhmaedhe pracécal effect r equi r en
of denying, hampering or impairing the right of transit passdfelmposing
generally accepted prevention and response requirementslitbetly and
reasonablyrelate to enhancing safety of the environment in accordance with
Article 234 would not have the dApractice

1841d. Art. 42 (emphasis added).

1851d. Art. 42(1), (4).

4. Art. 42(5) (AThe flag State of a ship or the
sovereign immunity which acts in a manner contrary to such laws and regulationsror othe

provisions of this Part shall bear international responsibility for any loss or damage which
results to States bordering straits. o).

187|d.

18814, Art. 42(2).

1891d. (emphasis added).
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impairing the right of transit s s a'y €his dis especially the case in
instances where the coastal state is implementing generally accepted
international standard¥ and exercisingui generisauthority under the very
limited and narrow exception established via Article 2B%#.contrast if
requirements were so onerous so as to preclude the transit of a significant
portion of vessels that the international community considered safe to operate
under the conditions described in Article 234, then those regulations would
clearly run afoul othe rights secured under Article 42.

AWPPA, NORDREGS, and Russi ads 1990 e
icebreaker escort regulations allow vessels to transit through the areas
regulated pursuant to Article 234, so long as they comply with the
regulations:”®> Simply adgting and enforcing regulations pursuant to Article
234 does not providde factoevidence that the right of transit passage has
been violated because Article 42 prohibitions focus on laws and regulations
that fAhave the pract ingaimpaeifgfthe agghtofof denyi 1
transi t ' poashavaagvlation, therenust be some modicum of
evidence that the legal regime precludes the transit of vessels that the
international community considers saf e
conditions [wlere] the presence of ice covering such areas for most of the
year create obstructions or exceptional hazards to navigation, and pollution of
the marine environment could cause major harm to or irreversible disturbance
of the ecol®gical balance.d

TheCandi an and Russian regul atory regi me
form [] among foreign ships [so as to] have the practical effect of denying,
hampering or i mpairi ng “tahdearergengrally of tra

10 see generallyBartensteinsupranote 14, at 3i739, 44 45; Byers and &londe supranote

10, at 1186.

11 Seesupranote 162.

192 5ee also, €.g REQUIREMENTS FORVESSELSNAVIGATING THE NORTHERN SEA ROUTE,
supranote105,at§23( il cebreakers are permitted tt navigat
conditions t hat esignatiomr & shpirorasgectivetice tesistancel category.

Operation of an icebreaker under more severe ice conditions than these envisaged by its ice

resistance category is permitted in each individual case upon decision of the Administration

(Headquartersh ol | owi ng ©O© review of the appropriate docun
the icebreaker confirming that the state of t he
particular icebreaker is such as to ensure the necessary navigation safety in the N&R area,

well as preclude O possibility of pollution of th

193 United Nations Convention on the Law of the Sea Art. 42(2), Dec. 10, 1982, 1833
U.N.T.S. 397.

19%1d. Art. 234.

1951d. Art. 42(2) (Notably, this assessment does not include the operationataiopii of

these legal regimes. As mentioned previously, operational application is not assessed in this
paper due to the requirement for brevity. Suffice it to say that commentators have called into
guestion the practical application of these legal regii8es, e.g.supranotes 116, 12123,

and 135.).
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consistent with internationally recognized msrfor vessels operating in polar
environments?®

Article 58 Rights and Duties of Other States in the Exclusive

Economic Zone

1. Inthe exclusive economic zone, all States, whether coastal
or landlocked, enjoy, subject to the relevant provisions of
this Convention, the freedoms referred to in article 87 of
navigation and overflight and of the laying of submarine
cables and pipelines, and other internationally lawful uses
of the sea related to these freedoms, such as those
associated with the operation ahips, aircraft and
submarine cables and pipelines, and compatible with the
other provisions of this Convention.

2. Articles 88 to 115 and other pertinent rules of international
law apply to the exclusive economic zone in so far as they
are not incompalie withthis Part.

3. In exercising their rights and performing their duties under
this Convention in the exclusive economic zone, States
shall have due regard to the rights and duties of the coastal
State and shall comply with the laws and regulations
adopted by the coastal State in accordance with the
provisions of this Convention and other rules of
international law in so far as they are not incompatible
with this Part:?’

Article 58 secures the right of freedom of navigation in the EEBut
that rightis limited. Article 58 provides that vessels exercising their rights to
navigate t hr shallgdomply with thE Ea&s afid regulations
adopted by the coastal State in accordance with the provisions of this
Convention and other rules of internationaw in so far as they are not
incompatible with this Part’®’ The plain language tends to support the U.S.
position that freedom of navigation is paramouhbwever, it also provides
for the applicatiorof other provisions of UNCLOS. Thaerarchy of varias
Articlesin anapparent conflicts unclear

It is reasonable to interpret the compatibility requirement of Article 58
consistent wit the requirement in Article 42 omansit passagelhe mere
possibility thata vesselmay beprohibited from transitig through an area

19 Seegenerallysupranote 168.

197 United Nations Convention on the Law of the Sea Art. 58, Dec. 10, 1982, 1833 U.N.T.S.
397, http://www.

un.org/depts/los/convention_agreements/texts/unclos/part5.htm.

19814, Art. 58(1) (emphasis added).

1991d. Art. 58(3).
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regulated pursuant to Article 234 due to the threat the vessel presents to the
environment, does not equate to Adiscrim
foreign ships or [] hav[ing] the practical effect of denying, hampering or

impairingt h e iofdrdedom of navigation in the EEZ"

Article 233 Safeguards With Respect to Straits Used for
International Navigation

Nothing in sections 5, 6 and 7 affects the legal regime of straits
used for international navigation. However, if a foreship
other than those referred to in section 10 has committed a
violation of the laws and regulations referred to in article 42,
paragraph 1(a) and (b), causing or threatening major damage to
the marine environment of the straits, the States bordereng th
straits may take appropriate enforcement measures and if so
shall respect mutatis mutandis the provisions of this setton.

Sections 5, 6, and @o not impact transit passag®€and UNCLOS
expressly identifies when a specific legal authority establishader
UNCLOS wi || not be interpreted to displa
for internat foAntield 234nia inisecton B,ocand. voamot
similarly precluded from displacing the transit passage regfehis is
evidence that the drafteed UNCLOS knew very well how to make clear that
specific authority provisions would not affect transit passage.

Consequently, Article 233 offers strong support to the proposition that
Article 234 can fdnaffect]] t h ationdl e g a | regi
navi g Zbecauseheddrafters could have clearly indicated thAaticle
234 shouldbe subservient to transit passage had that been their.intent

Article 234 Ice-Covered Areas
Coastal States have the right to adopt and enforce non
discriminabry laws and regulations for the prevention,

20014, Art. 42(2).

21 geeSection I11.E.2.dsupra

22ynited Nations Convention on the Law of the Sea Art. 233, Dec. 10, 1982, 1833 U.N.T.S.
397, http://www.

un.org/depts/los/convention_agreements/texts/uncldsgatm.

231d. (Section 5 addresses International Rules and National Legislation to Prevent, Reduce
and Control Pollution of the Marine Environment; Section 6 addresses Enforcement of the
Rules and Legislation adopted under Section 5; and Section 7 sekiafeguards pertaining

to the enforcement mechanisms under Section 6, relating to the conduct of investigations,
legal proceedings, etc.).

204|d.

205 see Bartenstein,supra note 14, at 34 (discussing how Article 233 might impact the
interpretation of Artite 234).

2% ynited Nations Convention on the Law of the Sea Art. 88Branote 202.
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reduction and control of marine pollution from vessels in ice
covered areas within the limits of the exclusive economic zone,
where particularly severe climatic conditions and the presence
of ice covering such raas for most of the year create
obstructions or exceptional hazards to navigation, and pollution
of the marine environment could cause major harm to or
irreversible disturbance of the ecological balance. Such laws
and regulations shall have due regardn&wigation and the
protection and preservation of the marine environment based
on the best available scientific eviderite.

The plain language of Article 234 provides coastal states with the
exceptional authority to adopt and enforce laws to protect tieoement in

their EEZs due to the unique dangers presented in areas where ice covers

water for most of the yeaArticle 234 requires balancing between navigation
and environmental protectioff® The language itself establishes that, in
instances where risto the environment outweighs the right of navigation,
Article 234 provides an exception to the right of transit passage when all

seven Article 234 requirements are satisf&d.

Article 236 Sovereign Immunity

The provisions of this Convention regarding tbrotection and
preservation of the marine environment do not apply to any
warship, naval auxiliary, other vessels or aircraft owned or
operated by a State and used, for the time being, only on
government notommercial service. However, each State
shall ensure, by the adoption of appropriate measures not
impairing operations or operational capabilities of such vessels

207 United Nations Convention on the Law of the Sea Art. 88g#ranote 12.

Article 234 states in relevant part that t
protection and preservation of the marine environment based on the best available scientific
evidence. 0 Due regard is required for both

preservation of the environment. This suggests that there is balamtimgeln two important
goals of UNCLOS: freedom of navigation and the right and responsibility of nations to
protect the environment. Consequently, the most reasonable interpretation of Article 234 is
that there is a rebuttable presumption that a right dastt passage exists, subject to a

demonstration by the coastal state that a vessel does not comply with laws enacted pursuant to

Article 234, thereby presenting a threat to the environn@eé alsoSection II.E.3,infra
(discussing a rebuttable presunoptiof right to transit passage); United Nations Convention
the Law of the Sea Art. 192, Dec. 10, 1982, 1833 U.N.T.S.
org/ depts/los/ convention_agreements
e nButi seetymtedeNationso ) .

38, Dec. 10, 1982, 1833 U.N.T.S. 397,

org/ depts/los/ convention_agreements
and aircraft enjoy the right of transit gaa g e , whi ch shal see asot

on

http:// www. un.
the obligation to protect and preserveth mar i ne
Convention on the Law of the Sea Art.
http:// www. un.

Bartensteinsupranote 14, at 39.
29 gee, e.g.McRae supranote 68, at 18.
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or aircraft owned or operated by it, that such vessels or aircraft
act in a manner consistent, so far as is reasonable and
practicable, wi this Conventiofi*°

Article 236 clarifies that Article 23!/
naval auxiliary, other vessels or aircraft owned or operated by a State and
used, for the time being, only on government-noo mme r ci a’t'Toser vi ce. o
the extent gher the Canadian or Russian regulatory regimes under Article
236 are applied to any state vessel or any vessel operated by a state, then that
portion of the regulatory regime, or application thereof, is clearly in violation
of Article 236%'? This specifially places the portion of the Canadian AWPPA
that pertains to application of state vessels clearly outside the authority
bestowed by Article 234 since that portion AVPPA implies state owned
vessels are subject to AWPPA jurisdictfon.

This Article claifies that Article 234 has little, if any, impact on
current U.S. maritime activityState vessels are explicitly excluded from
application, and, as discussed above, commercial vessels are substantially
complying with Article 234

H. Summary

There are pproximately 436 Articles that comprise UNCLOS and its
Annexes, and sometimes many competing Articles can be applicable to
certain factual scenarids® When there is a question of which competing
Article has primacy in a given scenario, it is best to ime#rghe provisions

20ynited Nations Convention on the Law of the Sea Art. 88pranote 36.

Z11d.; see alsdPedrozosupranote 14, at 757, 7701; see Bartensteinsupranote 14, at 42;
McRae,supranote 68, at 1i718.

212 geesupranote 36.

213 Arctic Waters Pollution Prevention Act, R.S.C. 1985, el A § 12(2) states:

(2) The Governor in Council may by order exempt from the application of any regalation
made under subsection (1) any ship or class of ship that is owned or operated by a sovereign
power, other than Canada, where the Governor in Council is satisfied that

(a) appropriate measures have been taken by or under the authority of that soveveigio po
ensure the compliance of the ship with, or with standards substantially equivalent to,
standards prescribed by regulations made under paragraph (1)(a) that would otherwise be
applicable to it within any shipping safety control zone; and

(b) in all aher respects all reasonable precautions have been or will be taken to reduce the
danger of any deposit of waste resulting from the navigation of the ship within that shipping
safety control zone.

#4 geegenerallyNAVIGATING THE NORTHERNSEA ROUTE ADVISORY, supranote 58, athi 22;

I nt 61 Mariti me Org. [ 1 MO] Res. A.1024(26) , Gui del
(Dec. 2, 2009),
http://www.imo.org/blast/blastDataHelper.asp?data_id=29985&filename=A1024(26).pdf;
Ragnersupranote 116, at 119.

#5geeUnited Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397,
http://www.un. org/depts/los/convention_agreements/texts/unclos/UNQL@S htm.
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such that each Article has meaning and ensures effect based on the plain
meaning of the Article$™ If Article 234 is always subject to freedom of
navigation in the EEZ, to transit passage, and to innocent passage regimes,
Article 234 is essentially meaningless because it will never have any
consequential application in the Arcti&uch an interpretation precludes
application of the Article throughout the NWP and NSR, which pass through
vast portions of AYThe resdtisa tegasokymbronst at e s 6
because the Arctic EEZ will be completely unaffected by a provision
specificallytailored to address the unique threats and risks presented in that
environment.The overall weight of the plain language of the applicable
Articles, tre fact that the U.S. interpretation renders Article 234 ineffective,
and that Article 234 has very specific application to polar environments, tend
to support the Canadian and Russian position for unilateral adoption and
enforcement.

It seems most apprdpte to interpret the interrelation between Article
234 and the rights of freedom of navigation in the EEZ, transit passage, and
innocent passage to establish a rebuttable presumption that these navigational
rights can only be overcome by demonstrated-campliance with lawful
Article 234 requirementsSpecifically, norcompliance would have to be
severe enough to present significant risk of pollution to the marine
environment that Acould cause major harm
ecological bh an@®dhd s provides fAdue regardo for
provides a reasonable interpretation of Article 234, which requires balancing
of navigational rights with fidue regard 1
of the mari ne 2 Asrequied byehe tplain language of 0
Article 234, there must be a balancing of these two important coastal state
responsibilities, protecting freedom of navigation and protecting the
environment

Accordingly, when operating in the Arctic, coastal statagehthe
responsibility to ensure that navigati or
executed in a manner that is safe and protects the enviroffthespecially in

#8g5eeD. Ginsberg & Sons, Incsupranot e 69, at 208 (Athe cardinal r
effect shall be given to ever MarketlICa.v.HeffmantOi part of a
U.S. 112, 115 (1879EXx parte Public National BaniR78 U.S. 101, 104 (1928)).

2" The NWP and the NSR constitute vast portions of the area subject to ArticletP8ts,

e.g.¢covieced areas within the | iSessupranoteolf7. t he excl us
218 geeBartensteinsupranote 14, at 45.

#9United Nations Convention on the Law of the Sea Art. 28granote 12.

220 geesupranote 208.

221 ynited Natbns Convention on the Law of the Sea Art. 192, Dec. 10, 1982, 1833 U.N.T.S.

397, http://www. un.org/depts/los/ convention_agtr ec
have the obligation to prot ectseealsodsupmmote ser ve t he
208.
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light of the unique threats presented by anlicken navigational are&’

Coastal states owthis obligation to everyone plying their i@&den waters.

Moreover, the coastal states also owe this obligation to their own citizens who

rely on the government to protect them from environmental disasters that can

threaten life and livelihood if major emonmental damage occurred because

the coastal state failed to establish appropriate prevention and response
capabilities Nevertheless, under this line of reasoning, it would be incumbent

upon the coastal state to demonstrate balancing these two inipotésests

and finding noc omp |l i ance t hat threatened to <ca
irreversible distur b&fbefarederyingteirgtoacol ogi c a
vessel pursuant to Article 234 authofit§ Consequently, only under the most

extreme set of ocoumstances would a coastal state be able to actually
Ahamper o a vessel 6s r i ,gtransit passagef oreedom of
innocent passage

V. Conclusion

A. The Way Ahead

1. U.S. RecalcitrancesiDeviant and Counterproductive
Internationally and Domstically

Given the relative consistency of the unilateral authority being
exercised by Canada and Russia, it appears customary international law has
developed, or is developing right now, with respect to coastal state authority
on icecovered areas withithe EEZ%?® The rest of the world is substantially
complying with the Canadian and Russian regimes that rely upon Article 234
as a legal basf$® The U.S. position regarding Article 234 deviates from the
norm that is now being established in the Arétic.

222 SeeUnited Nations Convention on the Law of the Sea Art. 28granote 12.

Id.
224 This would likely require a cadey-case analysis of the factors before and after performing
a measure as drastic as denying entry to a particular vessel fecompltiance with
regulations adopted and enforced pursuant to Article 284.als@Bartensteinsupranote 14,
at 45.
225 SeeBRUBAKER, supranote 14, at 45, 945, 109.
2% gee, e.gsupranotes 71 and 72.
2271t is worth noting that there were three nationsnarily involved with the drafting and
adoption of Article 234, the U.S., Russia, and Can&a&Bartensteinsupranote 14, at 24
25; Huebertsupranote 71, at 24%1. Therefore the interpretations of these nations should be
given considerable regard @h determining the meaning and application of the Article. The
lack of agreement on meaning, and the deviation in application, among these three nations has
served to further confuse the issue. However, two of those nations have a consistent
interpretationand application that the intent of the Article was to provide the unilateral right
to establish and enforce laws under the narrow exception carved out by Article 234.
Furthermore, the context in which the Article was developed and adopted is helpful in
determining the intent of the Article; the MANHATTAN voyages and the adoption of the
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2. U.S.Assertivanessin Arctic Territory

U.S. citizens would benefifrom the U.S. governmentasserting its
authorityin the Arcticconsistent withother Arctic nationsThe United States
would have to recognizenad r espect the assertion of
pursuant to Article 234Doing so would enhance sovereignty and stability in
the Arctic by augmening consistency in Arctic legal authorities, and

protecing the environment anithterests of all peopliving in the Arctic??®

Recognizing the authority granted by Article 234 would allow the U.S.
to focus and apply its authority to the region in a manner consistent with
Canada and Russi& This would provide additional opportunities to enhance
funding to @dress U.S. shortcomings in the Arctic, and would allow for the
recoupment of actual expenses for services rendered to vessels transiting
through U.S. Arctic waters?

B. Benefits of Planning and Investment

The differences in the interpretation of Artick34 are not without
substantive effectsimagine, for a moment, a deepwater port in the U.S.
Arctic, perhaps Barrow, with four U.S. Arct@apable icebreakers that
regularly patrol and resupply the p6ft.At the port would be equipment

1970 Canadian Arctic Waters Pollution Prevention Act, which the world community,
including Canada, found inconsistent with international law at the time, provide evidahce th
one of the primary intentions of Article 234 was to provide authority that would make such
laws and regulations consistent with international I8@e generalljMoore,supranote 14, at
18/ 23; Huebert,supra note 71, at 24%6; FRANCKX, supra note 92, & 7576, 88;
NORDQUIST ET AL, supranote 14, at 398.
228 seeByers and Lalondesupra note 10, at 120710 (recommending U.S. and Canada
coordinate to ensure regulatory regimes in Alaska and the Canadian Arctic are consistent in
gzrgder to collaboratively addss environmental, safety, and security issues).

Id.
#0gee, e.g., supraotes 11518; It should be noted that the decision to charge a stricken
vessel with fees for services rendered generally carries with it an important balancing test of
its own. Whilethe possibility of being charged fees may help to dissuade reckless ventures
into the Arctic, it may also dissuade those in peril from requesting assistance until it is too late
for an effective response. Consequently, the decision regarding whethear¢e ¢bes for
services rendered in emergent seaaobrescue type incidents should not be taken lightly
and should be primarily made by those with decades of experience, and whose agency has
been performing the mission for more than 200 yedhe U.S. Cost Guard. Nonetheless,
having this option available will help to offset the costs. With wise implementation based on
good judgment and experience, fees for services rendered could likely have the desired effect
of dissuading reckless ventures into the #rdbut not dissuading mariners from requesting
assistance when needed.
BlgeeBert,supranot e 11 (AThe U.S. government should i
shorebased infrastructure. A tegrear plan should include the building of at least two keav
icebreakers, at a cost of approximately $1 billion a piece, and air station in Point Barrow,
Alaska, with at least three helicopters. Such an air station would cost less than $20 million,
with operating, maintenance, and personnel costs comparable @b raitthern military
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stockpiled for respnding to an environmental threat, and an air station
housing aviation assets to respond to emergency situafltrese assets
would also provide enhanced maritime domain awareness, which delivers the
capability to track the development of dangerous sdost This capability
would enable responders to engage in preventative action to stave off the
development of an emergency situation or catastrophe.

There is a large shipping vessel coming through the Northwest Passage
or the Northern Sea Route, and iamages to get stuck in ice just north of the
Bering StraitIf the vessel tries ramming through the ice to free itself, it could
damage its hull, releasing petroleum products northward of the bottleneck
created by the Bering Strai The potential loss ofife and damage to the
environment could be catastrophic, especially during the bowhead whale
migration through the StraiThe catastrophe is averted becauseUhéed
Stateshas an icebreaker that can respond that sameTdayvessel is safely
freed flom the ice and continues on its journey south without further incident.
Success!

The United Stateswould have the ability to charge the shipping
company costs for services rendered to free the vessel and avert the potential
crisis?®* A small price to paydr avoiding a potential disaster that would
likely have been more costly in terms of environmental damage, possible loss
of human life, loss of the vessel, and the financial costs associated with
mitigating a significant pollution eventAny fees the U.S.Government
charges for services rendered, with the billions of dollars in revenue the
obtainedfrom offshore oil leases in the Arctit: could make it financially
feasible to invest ithe region

C. Risks in Current Strategy

Unfortunately, the responsend capability assets described in the
scenario above are not in place, and there is no plan to ensure such measures

facilities. Finally developing a deepwater port with response presence and infrastructure is
critical. o).

#2This is a definite possibility given that many vessels have recently found themselves stuck
in ice and in need of assistancepwlar environmentsSee, e.g.Shannon Riddle)).S. Coast
Guard Vessel Assists Sailboat Trapped in Arctic, I¢€TUU (July 13, 2014),
http://www.ktuu.com/news/newsic®astguardvesselassistssailboattrappedin-Arctic-
ice/26932292see alsdyers and Lbbnde supranote 10, at 11988 (describing a casualty in
the Antarctic that #Acould just as easily have sun
23 gee supraote 230.

%34 see Public Comments, Proposed Oil and Gas Lease Sale 242, Alaska OCS Region,
Beaufort Sed@lanning Areasupranote 32; Moore et alsupranote 32; Bertsupranote 11;
ALASKA OCS REGION, MINERALS MANAGEMENT SERVICE, U.S. DEPARTMENT OF THE
INTERIOR, FINAL BID RECAP, supranote 32.
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in the future®®Without these measures, Americasponse capdltiy would

be extremely limitedas Congress and the Congressional Rese@echice
recognize”>® The results could be catastrophic to life and the environment as
days or even weeks passed as assets
begin mounting a response to an incidéhthere could be loss of the vessel,
human life, ad a pollution event that could destroy wildlife populations such
as bowhead whales, walruses, ringed seals, and eiders, among otbler at
species® There would also be the possibility of a resulting humanitarian
crisis because local populations would lomger have their primary food
supply.The United Statelas accejed these risks througts inaction.

D. Conclusion

While the United Statesits idly by, Russia, Canada, China, and a host
of other nations are building icebreakers and assertingsibnagreign interests
in the Arctic to protect and secure their environment and citizens in the
Arctic.?** Meanwhile, the U.S. cannot, without help from other nations, ensure
that its own citizens have heating fuel and that their food supply can be
protected m the event of an environmental disaster, such as a significant olil
spill or other maritime casualty in the Arcfit’ Americahas largely failed in

25 g5ee, e.gsupranotes 2023.

¢ geeletter from Rebecca J. he supranote 23, at 8; Knickmeyesupranote 2 (uoting

U.S. Rep. John Garamendi;@al.); Koren,supranote 1 (uotingU.S. Sen. Lisa Murkowski,
R-Alaska, and U.S. Rep. Rick LarsenVda s h . ) ; , Supré&ote 3, & B9, 41; Francis,
supranote 43 quotingU.S. Sen. Mark Begich, {Blaska);see alsdBert, supranote 11( @ | n

the lower fortyeight states, response time to an oil spill or capsized vessel is measured in
hours. In Alaska, it could take days or weeks to get the right people and resouscen®n

The nearest major port is in the Aleutian Islands, thirteen hundred miles from Point Barrow,
and response aircraft are more than one thousand miles south in Kodiak, blocked by a
mountain range and hazardous flying conditions. The Arctic shoresirdfelstructure to
launch any type of disaster response, or to support the growing commercial development in
t he r e gee alsoNADG ACAD. OF SCIENCES OCEAN STUD. BD., POLAR RES. BD.,
MARINE BD., REPORT IN BRIEF, RESPONDING TOOIL SPILLS IN THE U.S. ARCTIC MARINE

ENnvOr  (April 2014), http://dels.nas.edu/resources/statisets/materialsasedon-
reports/reportén-brief/Arctic-Oil-Spill-Brief-F i nal 02 . pdf (ALack of i
spill response equipment in the U.S. Arctic could present afisigmni liability in the event of

a | arge oil spill. o).

%37 seeletter from Rebecca J. Lersyupranote 23, at 1, 5, 8; Shawypranote 21;UNITED

Ar ust

nfrast

STATES COAST GUARD, ARCTIC STRATEGY, supranote 10, at 2021; Bert,supranot e 11 (Al n

Alaska, it could take de& or weeks to get the right people and resources on scene. The nearest
major port is in the Aleutian Islands, thirteen hundred miles from Point Barrow, and response
aircraft are more than one thousand miles south in Kodiak, blocked by a mountain range and
hazardous flying conditions. The Arctic shores lack infrastructure to launch any type of

di saster response, or to support the growing

238 geesupranotes 38, 39, 42, 49, 1482, and 237.
29 geesupranotes 4749, 102 10, 116 21, and 12630.
#0geesupranotes 28.

comm
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its sovereign responsibilities to the citizens of Alaska, who still rely upon
subsistence activities for sival and livelihood®**

The United Statess overdue in tackling its sovereign responsibilities
in the Arctic.It should acknowledge the unique authority provided by Article
234 to address theshallengesanduse itssovereign authorityo protectits
teritory and citizens in the ArcticThe U.S. is an Arctic natiénit is well
past time it acts like ittnstead of arguing with its Arctic neighbors, the U.S.
should applaud their efforts and coordinate similar efforts to ensure safety and

security throughatthe Arctic?*?

%41 geeletter from Rebecca J. Lensupra note 23, at 1, 5ALASKA ESKIMO WHALING
Comm®&N, supranote 23;UNITED STATES COAST GUARD, ARCTIC STRATEGY, supranote 10;

THE PEwW ENVEAr GROUP, supranote 20.

242 seeByers and Lalondesupra note 10, at 12070 (recommending U.S. and Canada
coordinate to ensure regulatory regimes in Alaska and the Canadian Arctic are consistent in
order to collaboratively address environmental, safety, and security issues).
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Appendix A. Diplomatic Note from the U.S. Embassy to the Canadian Department of
Foreign Affairs and International Trade

Mo, 625

The Embassy of the United States of America presents its compliments to
the Department of Foreign Affairs and International Trade and has the honor to
refer to the Northern Canada Vessel Traffic Services Zone Regulations
{NORDREGs) which entered into effect on July 1, 2010.

The United States notes its support for the navigational safety and
environmental protection objectives of NORDREG: and commends the
Crovernment of Canada for its effonts to promote the protection of the marine
environment m the Aretic. As conditions in the Arctic contime to change and the
volume of shipping traffic increases, Arctic coastal States need to consider ways
to best protect and preserve this sensitive region.

The Government of the United States of America advises, however, that it
continues 10 be concerned that the NORDREGs are inconsistent with important
law of the sea pninciples related to navigational nights and freedoms and
recommends that the Government of Canada submit its vessel traffic services and

mandatery ship reporting system to the IMO for adoption.

Among our concerns, the NORDREGs purport to require Canadizn
permission for foreign flageed vessels to enter and transit certain areas that are
within Canada's claimed exclusive economic zone and territorial sea and that
enforcement action could include prosecution, In the view of the United Srates,
this is not consistent with navigational rights and freedoms within the exchisive
cconomic zone, the right of innocent passage within the territorial sea, and the
right of transit passage through straits used for international pavigation, all of
which are bedrock principles of the law of the sea.

DIPLOMATIC NOTE
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While Article 234 of the Law of the Sca Convention {the Convention)

allows coastal states to adopt and enforce certain laws and regulations in 1ce-
eovered areas within the limnits of thetr exclusive economic zones, these laws and

regulations must be for the prevention, reduction and control of marine pollution
from vessels and have "due regard to navigation.” The United States does not
believe that requiring permission to transit these areas meets the condition set
forth in Article 234 of having due regard to navigation.

Additionally, the NORDREGs do not provide express exemptions for
sovereign immune vessels from the applicability and enforcement of the final
regulations, While the NORDREGs note that enforcement action would be
consistent with intemational law, the United States wishes to note that, by
virtue of Article 236 of the Convention, soversign immune vessels are immune
not only from enforcement of NORDREG: but also their applicability. The
United States expects that this 15 a matter upon whick our governments agree.

Finally, from a safety of navigation perspective, the United States has
comcems about whether the NORDREGs vessel traffic services system is
consistent with TMO guidance on the establishment of vessel raffic services.

In our view, measures like those contained in NORDREGs should be
proposed to and adopted by the IMO to provide a solid legal foundation and broad
international acceptance. The United States would welcome the opportunity to
work with Canada and with others at the IMO on this matter,

The United States also reiterates 13 long-standing view that the Northwest
Passage constitutes a strait used for international navigation. At a minimurmn, a
measure such as the NORDREG: for an international strait would need to be
proposed at and adopted by the IMO.
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The United Seates noted with concern the references to "sovergignty” in
the statements accompanying the announcement of the regulations. The United
States wishes to note that the NORDEEGs do not, and cannot 25 a matter of law,
increase the “sovereignty” of Canada over any territory or marine area.

The Embassy of the United States of America avails itself of this
opportunity to renew to the Department of Foreign Affairs and Intemational
Trade the assurances of its highest consideration.

Embassy of the United States of Am

Oftawa, August 18, 2010
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Appendix B. Letter from U.S. Minister for Economic Energy and Environment Affairs to
Canadian Manager of Navigati Safety and Radiocommunications, Operations, &
Environmental Programs

n.» Embassy of the United States of America
w Ditawa, Canada
March 19, 20140

Robert Turner, Manager,

MNavigation Safety and BEadiocommunications,
Operations & Environmenial Programs,
Marine Safety Directorate,

Department of Transport,

Place de Ville, Tower C,

330 Sparks Sweet, Ottawa,

Ontario K1A ONS

Subject: Canada Gazette, Part I, Saturday, February 27%, 2010; Vol, 144, No. 9:
proposed Northern Canada Vessel Traffic Services Zone Regulations

Dear Mr. Turner,

On behalf of the Government of the United States of America, the Embassy wishes o
provide comments on the proposed Northern Canada Vesszel Traffic Services Zone
Regulations (NORDREG) published in the Canada Gazette on February 27, 20140,

The United States of America compliments the Government of Canada'’s continued
efforts w provide for the safety of navigation and protection of the marine environment in
the Arctic area. As conditions in the Arclic evolve, all Arctic coastal states will peed o
consider ways to protect and preserve this sensitive region. We note the collaborative
efforts we have taken with Canada in this regard.

The notice of proposed regulations states (hat the proposed regulations are "consistent
with international law regarding ice-coversd areas " In light of this, the United States
understands that Canada congiders Article 234 of the Law of the Sea Convention
(LOSC), entitled, “Tee-covered areas,” to provide an international legal basis for its
proposed NORDREG Zone Regulations. That article provides a coastal state with
authorites to adopt and enforce certain laws and regulations for the prevention, reduction
and coniral of marine pollution from vessels in ice-covered areas within the limits of its
exclusive economic zone when certain conditions are met. While we appreciale Canada'’s
stewardship efforts in the Arctic region, we wish to take thiz opportunity to express our
concerns that the new regulitions appear 1o be inconsistent with international Taw,
including LOSC Article 234,

First, the regulatory impact analysis statement accompanying the proposed regulations
indicates that Canadian permizzion would be required for foreign flageed vessels Lo enter
and transit cerain areas that are within Canzda's claimed exclusive economic zone and
territorial sea and that enforcement action could include prosecution. IT so, this would be
a sweeping infringement of freedom of navigation within the exclusive economic zone
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and the right of innocent passage within the wemitorial sea, both of which are bedrock
principles of the law of the sea. While Article 234 of the LOSC allows Coastal States to
adopt and enforce cenain laws and regulations in ice-covered areas within the limits of
the exclusive economic zone, these laws and regulations must be for the prevention,
reduction and control of marine pollution from vessels and have “doe regard (o
navigation.” The United States does not believe that requiring permission to transit these
arcas meets the obligation set forth in Article 234 of having due regard to navigation.

Second, under LOSC Anticle 234, laws and regulations for the prevention, reduction and
control of maripe pollution from vessels in ice-covered areas within the limits of the
exclusive economic zone must also be non-discriminatory. The proposed regulations rely
on Canada'’s Shipping Control Act, which exempis vessels chartered to the Capadian
Forces. However, it appears neither the Shipping Control Act nor the proposed
regulations contain a provision for similarly-zituated foreign vessels. This would be
discriminatory, in contravention of LOSC Article 234,

Third, while the Shipping Control Act exempts vessels belonging to a foreign military
force, the proposed regulations do not appear to provide an exemption for all sovereign
immune vessels, including chartered vessels carrying military supplies. However, LOSC
Article 236 specifies that Article 234 is among those provisions of the Convention that
“do not apply”™ to sovereign immune vessels,

Fourth, under LOSC Article 234, laws and regulations adopted must be based on the
“best available scientific evidence.” The Notice of the regulations did not refer to any
scientific studies in developing the proposed regulations. The United States is interested
o know the scientific evidence that was conzidered in the development of these proposed
regulations, Article 234 is likewise limited to “ice-covered areas,” namely those arcas
covered by ice for “most of the year." Recognizing that the Notice states that "ice levels
have recently been observed o be at an all-time low,” the United States iz likewize
interested to know what information has been used to determine how this condition has
been met throughout the entire area covered by the NORDREG Zone.

Finally, we note that the usual process for ensuring safety of navigation and prevention of
pollution from ships is o establish such measures at the International Maritime
Crrganization (IMO). In this regard, we would like to bring to Canada’s attention relevant
provisions of the International Convention for the Safety of Life at Sea, in particular
Chapter ¥V, Regulations 10 and 11, that require mandatory ship routing and reporting
systems 1o be submitted to the IMO for adoption. We would be interested to leamn
whether Canada will avail itself of such an approach. The United States would welcome
the opporunity to work with Canada and with others at the IMO in this regard.

The United States also reiterates its longstanding view that the Northwest Passage
constifutes a strait used for international pavigation. Al a minimum, a measare such as the
NORDREG Zone Regulations for an international sirait would need o be proposed and
adopted at the IMO.
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In conclusion, we wish to emphasize that the United States does not oppose the
Government of Canada‘s volontary vessel traffic services zone and voluntary provisions
for vessel registration and reporting. We likewise do not discount the need for action to
protect the sensitive areas of the Arctic.

The United States supports the stewardship goals of the proposed NORDEEG Fone
Regulations, Such propogals, however, must have a firm international legal foundation
and be implemented in a manner consistent with the law of the sea.

Thank you for the opportunity to comment on the proposed regulations. We look forward
1o oy eontinued collaboration on this and other areas of motual interest,

Sincerely,

Eric Benjaminson
Minister = Counselor, Economic Energy and
Envinonment Affairs

115



116 Harvard National Security Journal / Vol. 7

Appendix C. Canadian Coast Guard, Vessel Traffic Reporfngtic Canada Traffic Zone
(NORDREG)

| 5|
Bol Sonment Gowsrmanen Canada
Canadian Coast Guard

Home

> Central and Arctic
> Home

>

> NORDREG

Vessel Traffic Reporting Arctic Canada Traffic Zone (NORDREG)

The purpose of this notice is to describe to shipboard personnel the ship reporting procedures to be followed
by vessels when within or intending to enter the waters of Arctic Canada.

MNorthern Canada Vessel Traffic Services Zone (NORDREG) includes the shipping safety control zones
prescribed by the Shipping Safety Control Zones Order, the waters of Ungava Bay, Hudson Bay and Kugmallit
Bay that are not in a shipping safety control zone, the waters of James Bay, the waters of the Koksoak River
from Ungava Bay to Kuujjuaq, the waters of Feuilles Bay from Ungava Bay to Tasiujaq, the waters of
Chesterfield Inlet that are not within a shipping safety control zone, and the waters of Baker Lake, and the
waters of the Moose River from James Bay to Moosonee.

NORDREG objectives:

The Northern Canada Vessel Traffic Services Zone Regulations formally establish the Northern Canada Vessel
Traffic Services (NORDREG) Zone and, consistent with international law regarding ice-covered areas,
implement the requirements for vessels to report information prior to entering, while operating within and
upon exiting Canada‘s northern waters. The Regulations replace the informal NORDREG Zone (i.e. Arctic
Canada VTS zone) and the voluntary reporting system that has existed in Canada’s northern waters,
enhancing the effectiveness of the official NORDREG Zone and Canada’s ability to facilitate the safe and
efficient movement of marine traffic. The Regulations will enhance the safety of vessels, crew and
passengers, and will safeguard the unique and fragile Arctic marine environment. The Regulations are
designed to ensure that the most effective services are available to accommodate current and future levels of|
marine traffic.

The Northern Canada Vessel Traffic Services Zone regulations apply to:

a. vessels of 300 gross tonnage or more;

b. vessels that are engaged in towing or pushing another vessel, if the combined gross tonnage of the
vessel and the vessel being towed or pushed is 500 gross tonnage or more; and

c. vessels that are carrying as cargo a pollutant or dangerous goods, or that are engaged in towing or
pushing a vessel that is carrying as cargo a pollutant or dangerous goods.

Reports required:

Type of report

Every report required by any of sections below must begin with the term "NORDREG" and be followed by
whichever of the following two letters corresponds to the report:

"SP”, in the case of a sailing plan report;
"PR", in the case of a position report;
"FR", in the case of a final report;

"DR", in the case of a deviation report.
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Sailing plan report
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1. A sailing plan report must be provided

a. when a vessel is about to enter the NORDREG Zone;

b. more than one hour but not more than two hours before a vessel departs from a berth within the
NORDREG Zone, unless the vessel is moving to another berth in the same port; and

c. immediately before a vessel gets underway within the NORDREG Zone, if the vessel

i. has been stranded,
ii. has stopped as a result of a breakdown in the main propulsion or steering system, or
iii. has been involved in a collision.

Position report

1. A position report must be provided

a. immediately after a vessel enters the NORDREG Zone; and

b. daily at 1600 Coordinated Universal Time (UTC), if a vessel is underway within the NORDREG
Zone, unless the information required by regulation 19-1, Long-range identification and tracking
of ships, of Chapter V of SOLAS, is being transmitted in accordance with that regulation.

Additional position report

1. A position report must also be provided as soon as feasible after a vessel’s master becomes aware of
any of the following, if the vessel is within or about to enter the NORDREG Zone:

another vessel in apparent difficulty;

any obstruction to navigation;

an aid to navigation that is not functioning properly or is damaged, out of position or missing;
any ice or weather conditions that are hazardous to safe navigation; and

a pollutant in the water.
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Final report
1. A final report must be provided

a. on the arrival of a vessel at a berth within the NORDREG Zone; and
b. immediately before a vessel exits the NORDREG Zone.

Deviation report
1. A deviation report must be provided when
a. a vessel's position varies significantly from the position that was expected based on the sailing
plan report; or
b. a vessel’s intended voyage changes from the sailing plan report.

Northern Canada Vessel Traffic Services Zone Reqgulations

Address of report

Every report must be addressed to NORDREG CANADA and be provided to one of the Marine Communications
and Traffic Services Centres that is designated by the Canadian Coast Guard to receive the report.

Please forward your information to Igaluit MCTS via radio, facsimile, email, telex or telephone.

I[qaluit MCTS
P.O. Box 189
[galuit, NU
X0A OHO




118 Harvard National Security Journal / Vol. 7

Telephone: 867-979-5269
Fax: 867-979-4264

NORDREG
Iqaluit MCTS
P.O. Box 189
Igaluit, NU
XOA OHO

Telephone: 867-979-5724
Fax: 867-979-4264

Email: jgaMordreg@innav.qgc.ca

Telex (telefax): 063-15529
Telegraphic Identifier - NORDREG CANADA
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Tariffs for provision of icebreaking pilotage services provided by

Depicting

Russi

aos

the FSUE «Atomflot» in the Northern Sea Route water area

For vessels with a ogross tonnage up to 5 000

cebreaker

Table 1 — Tariffs for the summer-autumn navigation period
Taniff rate in Russian rubles per unit of vessel’s gross tonnage
Vessel's ice ] i ! ] . -
eogenivg |  Pilouge | Plowse | Piowes | Plowee | Ploge | Plotge | P
class within 1 zone within 2 within 3 within 4 within 5 within & within 7
ZONEs ZOMes zZones Zones Zones Zomes
None 893.68 107242 1251.16 1429.90 1608.63 1787.37 1787.37
Tee l 625.58 750,70 875.81 100093 1126,04 1251.16 1251.16
Tce 2 58090 697.07 81325 92943 1045.61 1161.79 1161.79
Ice 3 536.21 64345 750,70 857.94 965,18 107242 107242
Arcd 446.84 536.21 625,58 714,95 804,32 893,68 893.68
Arc 5 44237 53085 619,32 707,80 796,27 884.75 884.75
Arc6—Arc 9 43791 52549 613,07 700,65 78823 87581 875,81
Table 2 — Tariffs for the winter-spring navigation period
Vessel's ice Tariff rate in Fussian rubles per unit of vessel’s gross tonnage
Zomes Z0nes zZones Zomes Zones Zones
Arc 4 1117.11 134053 1563.95 178737 2010.79 223421 223421
Arc S 1105,94 132712 154831 1769,50 1990.68 2211.87 221187
Arc 6—Arc 9 1094.76 1313,72 153267 1751,62 1970.58 218953 218953
Icebreaker 6 -
Ieebreaker 8 1083.59 130031 1517.03 173375 195047 2167.19 2167.19
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